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69 Civ. 1979 


DATE PROCEEDINGS 

5- 8-69 Filed complaint and issued summons. 

5-18-70 Filed Amended Complaint and jury demand. 
5-28-70 Filed deft’s Answer to amended complaint. 
8 370 Filed pltff’s Reply to deft’s counterclaims. 
1-14-74 Filed consent and pre-trial order. Motley, J. 


9-13-74 Filed pltff’s proposed findings of fact and con 


clusions of law. 


2-13-74 Filed deft’s proposed findings of fact and con- 
clusions of law. 


4-25-74 Filed transcript of record of proceedings held 
1-17-74, 1-18-74, 1-21, 1-22, 1-23-74. 


11-25-74 Filed Opinion +#41470—pltff. American Metal 
Climax, Inc. (Amax) is a New York Corpora 
tion, ete. Deft., Essex International, Inc. (Ks- 
sex) is a Michigan corporation, with its prin 
cipal place of business in Indiana. The case 
involves mutually exclusive claims of breach 
of contract. As supported by the following 
Findings of Facts and Conclusions of Law, the 
court concludes that Essex breached its obli 
gations under the bailment lease agreement 
and anticipatorily repudiated the supply con- 
tract. The court also finds that Essex has 
failed to carry its burden of proving its de- 
fenses of consent or waiver, accord and satis- 
faction, and «stoppel and that pltff. suffered 
damages in the form of lost profits in the 
amount of $4,090,140, plus interest. Finally, 
the court finds that Amax is entitled to $424,- 
898.95, plus interest in accordance with the 
agre2mont of the parties dated 7-25-1968 and 
costs. Amax is directed to submit an order 
and proposed judgment in conformity with 
this opinion, on five days’ notice. Motley, J. 
(m/n) 
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DATE PROCEEDINGS 


12-20-74 Filed Order and Judgment +74,989—ordered 
that pltff. American Metal Climax, Inc. have 
judgment against deft. Essex International, 
Inc. on Counts I and II of the amended com- 
plained in the amount of $4,090,140.00, with 
interest thereon from 5-10-68 at the rate of 6 
per cent as provided by law—that pltff. have 
judgment against deft. on Count III of the 
amended complaint in the amount of $424,- 
898.95 with interest thereon from 7-25-68, at 
the rate of 6 per cent—that the deft. take noth- 
ing on its first and second counterclaims, and 
that the first and second counterclaim be, end 
they hereby are dismissed on the merits—and 
that pltff. recover of the deft. the costs of the 
action to be taxed by the Clerk of the Court. 
Motley, J. Judgment entered 12-20-74 (m/n) 


1-17-75 Filed deft’s notice of appeal from the order and 
judgment entered on 12-20-74. Copy to: Paul 
Weiss Rifkind Wharton & Garrison. Entered 
1-17-75. 
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Amended Complaint 


UNITED STATES DISTRICT COURT 


SourHeRN District or New YorkK 


{Same Trr.e] 


Plaintiff, by its attorneys, Paul, Weiss, Goldbe. +, Rif- 
kind, Wharton & Garrison, for its complaint, alleges: 


Allegations Common to Counts I and II 


1. Plaintiff is a corporation organized and existing 
under the taws of the State of New York, and has its prin- 
cipal place of business in the State of New York. 


2. Defendant is a corporation organized and existing 
under the laws of the State of Michigan, and has its prinei- 
pal place of business in a state other than New York. Prior 
to December 19, 1968 and at all times relevant to the acts 
complained of herein, defendant bore the name ‘‘ Essex 
Wire Corporation.”’ 


3. The matter in controversy exceeds, exclusive of in- 
terest and costs, the sum of $10,000. 


4. On or about December 14, 1966, plaintiff and defend- 
ant entered into an agreement (‘‘lease agreement’’) pur- 
suant to which defendant agreed and contracted to lease to 
plaintiff a Properzi continuous easter (‘‘the Properzi’’) to 
be used in the production of coiled aluminum rod 34” stock 


(‘*rod’’). 


5. On or about December 14, 1966, plaintiff and de- 
fendant entered into a contract (‘‘supply contract’’) where- 
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by plaintiff :;:reed to sell and defendant agreed to purchase 
certain quantities of rod annually at certain prices for 
seven years, ending December 31, 1973. 


Count I 


6. Py the lease agreement, defendant represented and 
agreed that it would: 
(a) Install the Properzi at the Intaleo Aluminum 
Corp. (‘Intaleo’’) plant in Ferndale, Washington 
(Intaleo is a joint venture in which plaiatiff has a 
50% interest); 


(b) e responsible for the ‘‘original running im’? 
of the Properzi; 


(c) Provide adequate training for the original 
crew that was to operate the Properzi; and 


(d) Give plaintiff all the technical assistance 
needed to run the Properzi throughout the life of 
the lease. 


7. By the lease agreement, plaintiff acquired the right 
to produce rod for itself and for its customers, including 
defendant, and defendant acquired the right to a designated 
payment for each pound of rod produced. 


8. As contemplated in the lease agreement, plaintiff en- 
tered into the supply contract with defendant and also into 
supply contracts with other customers for the manufacture 
and sale of rod. 


9, Defendant never discharged its responsibility fer 
the ‘‘original running in’’ of the Properzi. 


Pitta ee... 
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10. The lease agreement provided that plaintiff would 
return the Properzi to defendant on December 31, 1973 ‘‘or 
on such date as may*be mutually agreed upon.”’ 


11. Without consulting with or obtaining consent from 
plaintiff, end contrary to the terms of the lease agreement, 
defendant, on or about May 10, 1968, notified plaintiff by 
letter that it would promptly remove the Properzi from the 
Intaleo plant. 


12. Soon after May 10, 1968, defendant wrongfully re- 
moved the Properzi from Intaleo. Defendant shipped the 
Properzi to defendant’s plant in Booneville, Indiana. 


13. As a direct result of defendant’s wrongful failure 
to perform its obligations under the lease agreement, plain- 
tiff was unable to fulfill ifs existing contracts for the manu- 
facture and sale of rod, including its supply contract with 
defendant, and was unable to erter into future contracts for 
the sale of rod¢ 


14. By reason of the foregoing, plaintiff has been dam- 
aged in the sum of $24,197,000. 


Count II 


15. On or about May 10, 1968, without prior warning or 
discussion, defendant wrongfully repudiated all its obliga- 
tions under the supply contract, and gave plaintiff notice 
that it did not intend to render any further performance 
under this agreement. 


16. Up to and including the time of defendant’s repudi- 
ation, plaintiff had performed, and was ready, able and 
willing to perform all the conditions and terms of the sup- 
ply contract to be performed by it. 
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17. By reason of the foregoing, plaintiff has been dam- 
aged in the sum of $7,737,000. 


Ceunt III 


18, Plaintiff repeats and realleges the allegations in 
paragraphs 1, 2 and 3 herein. 


19. On or about July 25, 1968, defendant and plaintiff 
agreed: 

(a) With respect to amounts billed defendant by 
plaintiff for hot metal supplied to the Properzi at 
Intaleo and for certain direct, indirect, fixed, and 
variable costs incurred by plaintiff in connection with 
the maintenanee and running in of the Properzi, de- 
fendant would pay plaintiff the sum of $424,898.95 ; 


(b) Plaintiff would accept such payment in com- 
nlete sat.sfaction of all amounts billed through and 
including June 19, 1968 and of additional fixed costs 
billed through the end of July 1968. 


40. Defendant has failed to fulfill its obligations under 
the aforesaid agreement and is in breach thereof, having 
failed to make the promised payment, but having given 
plaintiff a check in the amount of $424,898.95 which was 
wrongfully endorsed ‘‘F':nal settlement of all disputes aris- 
ing from Bailment Lease Agreement and Purchase and 
Sule Agreement dated December 14, 1966, between Essex 
Wire Corporation and American Metal Climax, Inc.’’ 


21. By reason of the foregoing, plaintiff has been dam- 
aged in the sum of $424,898.95. 
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Wuererore, plaintiff demands judgment against the 

defendant, 

on Count I for the sum of $24,197,000; 

on Count II for the sum of $7,737,000; and 

on Count III for the sum of $424,898.95, 
all with interest and the costs of this action. 


Dated: New York, New York 
April 28, 1970 


Yours, ete., 


Pau, Weiss, GoLpBERG, RIFKIND, 
Wuarton & GaRRISON 


By Jay H. Topkis 


Jay H. Topkis 
Attorneys for Plaintiff 
Office & P.O. Address 
345 Park Avenue 
New York, New York 10022 
935-8000 


Answer to Amended Complaint 
UNITED STATES DISTRICT Ct JURT 


SourHERN District or New YorK 
[Same TirLe] 


Defendant, by its attorneys, White & Case, for its an- 


swer to the amended complaint: 


1. Denies knowledge and information sufficient to form 
a belief as to each allegation contained in paragraphs 1 
and 3. 

2. Admits that on or about December 14, 1966, plaintiff 
and defendant entered into an agreement (‘‘lease agree- 
ment’’) but except as herein expressly admitted denies 
each allegation contained in paragraph 4 and respectfully 
refers to said agreement for the terms thercof. 

8 Admits that on or about December 14, 1966, plain- 
tiff and defendant entered into a contract (‘‘supply con- 
tract’’), but except as herein expressly admitted denies 
each allegation contained in paragraph 95 and respectfully 
refers tu said agreement for the terms thereof. 


4. Denies each allegation contained in paragraphs 6, 
7, and 10 and respectfully refers to the lease agreement 


for the terms of said agreem/nt. 


5. Denies knowledge and information sufficient to form 
a belief as to whether plaintiff entered into supply con- 
tracts with other customers for the manufacture and sale 
of rod, admits that plaintiff entered into the supply con- 
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tract with defendant, | .,cer. as herein expressly treated 
denies each allegation ¢ ned in paragraph 8. 


6. Denies each allegation contained in paragraphs 9, 
14, 16, 17, and 21. 


7. Admits that defendant, on or about May 10, 1965, 
notified plaintiff by letter that it would promp‘ly remove 
the Properzi from the Inialco plant, but except as herein 
expressly admitted denies each allegation contained in 


paragraph 11. 


8 Admits that after May 10, 1968, defendant removed 
the Properzi from Intalco and shipped the Properzi to 
Booneville, Indiz.na, but except as herein expressly admitted 
denies each allegation contained in paragraph 12. 


9. Denies knowledge and information sufficient to form 
a belief as to whether plaintiff was unable to fullill its ¢x- 
isting contracts for the manufactsre and sale of rod and 
was unable to enter into future contracts for the sale of 
rod, but except as herein expressly treated denies each 
allegation contained in paragraph 13. 

10. Admits that on or about May 10, 1968, def ndant 
gave plaintiff notice that removal of the Properzi would 
terminate the supply contract, but except as herein ex- 
pressly admitted denies each allegation contained in para- 


graph 15. 


11. Repeats and realleges its answers to paragraphs 
1, 2 and 3 in response to paragraph 18. 

12. Admits that on or about July 25, 1968, defendant 
and plaintiff agreed that defendant weuld pay plaintiff the 
sum of $424,898.95 in settlement of their respective claims 


oo 
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and that plaintiff would accept such payment in complete 
satisfaction of all claims, but except as herein expressly 
admitted denies each allegation contained in paragraph 19. 


13. Admits that defendant gave plaintiff a check in the 
amount of $424,898.95 which was endorsed ‘Pinal settle- 
ment of all disputes arising from Bailment Lease Agree- 
ment and Purchase and Sale Agreement dated December 
14, 1966, between Essex Wire Corporation and American 
Metal Climax, Inc.’’, but except as herein expressly ad- 
mitted denies each allegation contained in paragraph 20. 


First Affirmative Defense 


14. Plaintiff failed to perform its obligations under the 
lease agreement. In addition, the Properzi failed to live 
up to specifications. Therefere, as provided for in para- 
graphs 3 and 7(d) of said agreement, defendant entered 
the Ferndale plant, took possession of the Properzi, and 
removed it. 


Second Affirmative Defense 


15. On or about July 22, 1968, an agreement was en- 
tered into between plaintiff and defendant which consti- 
tuted a final settlement of all disputes arising from the 
two agreements. 


16. Pursuant to this settlement agreement, on or about 
July 29, 1968, defendant delivered to plaintiff a check in 
the amourt of $424,898.95 as the fina! settlement payment. 


17. Plaintiff accepted this final settlement, retained the 
check, and did not return such payment within a reasonable 
time. Such action, together with defendant’s prior con- 
duct, constituted a release of all claims arising from the 
two agreements. 
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Third Affi mative De fe nse 


18. On or about May 10, 1963, again on or about May 
24, 1968, and at various other times before and after these 
dates, defendant informed plaintiff that the Properzi had 
failed to live up to its specifications, and that defendant 
was promptly going to remove the Properzi and related 
machinery and restore the site pursuant to the provisions 
of the lease agreement. Plaintiff agreed and consented to 
this removal and restoration * uich was thereafter effec- 
tuated. 


19. Plaintiff’s consent to the removal of the Properzi, 
agreement to the final settlement on July 22, 1968, subse- 
quent acceptance and retention of said check, and other ac- 
tions, constituted a waiver of all claims against defendant 
upon the two agreements. 


Fourth Affirmative Defense 


20. In reliance upon plaintiff’s consent and agreement, 
defendant removed the Properzi and related equipment and 
restored the site pursuant to the terms of the lease agree- 
ment. 


91. In reliance upon plaintiff’s consent to this removal 
of the Properzi, plaintiff’s agreement to the final settle- 
ment, plaintiff’s acceptance and retention of payment, 
plaintiff’s release and waiver of all claims arising out of 
the two agreements, and plaintiff’s other actions, on or 
about October 14, 1968, defendant released and discharged 
S.p.A. Continuus and Nichols Aluminum Company for any 
responsibility for costs or problems defendant had in con- 
nection with the Properzi, including those claimed to have 
oceurred at the Intalco installation and any claim that ei- 
ther Continuus or Nichols warranted a production of 14,000 
pounds per hour. 


12a 
Answer to Amended Complaint 
29. Because of the foregoing acts by plaintiff, and de- 
fendant’s reliance thereon, plaintiff is estopped from as- 
serting any claim against defendant based in whole or in 
part upon said two agreements. 


Fifth Affirmative Defense 


23. The supply agreement contains an arbitration clause 
in paragraph 9. This provision for arbitration constitutes 
plaintiff’s sole remedy based upon any controversy or claim 
arising out of the supply agreement or any alleged breach 
thereof. 


wth Affirmative Defense 


24. Plaintiff’s complaint fails to state a claim upon 
which relief can be granted. 


First Counterclavn 


25. Pursuant to the lease agreement, plaintiff was re- 
sponsible for the day-to-day maintenance of the Properzi, 
making repairs as necessary for its preservation, subject 
to ordinary wear and tear. Plaintiff did not discharge its 
responsibilities under this paragraph, and also did not per- 
form other obligations imposed upon it by the lease agree- 
ment. At all times when plaintiff was failing to discharge 
such obligations, defendant was ready, able and willing to 
perform all the conditions and terms of the lease agreement 
and the supply contract to be performed by it. 


296. As a direct result of plaintiff’s wrongful failure 
to perform these obligations, defendant’s supply of alumi- 
num rod from the Properzi was diminished and delayed, 
defendant’s profits under paragrayh 2 of the lease agree- 
ment were foreclosed, and the benefits accruing to defend- 
ant under the supply agreement were eliminated. 


Answer to Amended Complaint 


27. Throughout the negotiations which led up to the 
two agreements and throughout the relationship between 
plaintiff and defendant which followed, it was anticipated 
by both parties that a joint venture would be undertaken 
to erect, operate, and share in an aluminum reduction 
plant. In reliance upon plaintiff’s assurances in this re- 
gard, defendant passed up opportunities to participate in 
comparable ventures with other parties. 


28. As « direct result of plaintiff’s wrongful failure to 
perform its obligations under the lease agreement, the anr- 
ticipated joint venture between defendant and plaintiff has 
no‘ materialized and defendant has been delayed and pre- 
cluded from ownership in an aluminum reduction plant and 
from entering the basic aluminum industry. 


29. By reason of the foregoing, defendant has been 
damaged in an amount no less than $28,102,375. 


Second Counterclaim 


30, During June and July of 1968, plaintiff consented 
to the removal of the Properzi from the tutaleo site by 
defendant pursuant to the terms of the lease agreement, 
and permitted defendant to effectuate such removal. 


31. On or about July 22, 1968, plaintiff agreed with de- 
fendants to a final settlement of all disputes arising from 
the two agreemenis. Pursuant to this final settlement, on 
or about July 29, 1968, defendant delivered to plaintiff a 
check in the amount of $424,898.95 which was accepted and 
retained by plaintiff. 


32. Such actions by plaintiff induced defendant to re- 
lease certain claims it had against S.p.A. Continuus and 
Nichols Aluminum Company on or about October 14, 1968. 
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33. This consent to the removal of the Properzi, agree- 
ment to the final settlement, acceptance of the check from 
defendant, and other actions by plaintiff were fraudulent 
misrepresentations of facts and were intended by plaintiff 
to deceive defendant. As a result of these fraudulent mis- 
representations of facts, defe ndant was induced to release 
its claims against S.p.A. Continuus and Nic thols Aluminum 
Company. 


34. Because of this fraudulent misrepresentation, de- 
fendant has been damaged in an amount equal to any lia- 
bility to plaintiff which would have given rise to a claim 
by defendant against either Continuus or Nichols. 


Wrererore, defendant demands judgment dismissing 
the complaint, with costs of this action, and judgment 
against plaintiff for the ‘amages dete ‘rmined to have been 
sustained by defendant, »..th interest and costs. 


Dated: New York, New York 
May 28, 1970 


Yours, ete., 
Wuite & Case 


By Rayner M. Hamilton 


A Member of the Firm 
Attorneys for Defendant 
14 Wall Street 
New York, New York 10003 
732-1040 


a 
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Reply 
UNITED STATES DISTRICT COURT 


SoutrHERN District or New York 
[Same TitLeE] 


Plaintiff, by its attorneys, Paul, Weiss, Goldberg, Rif- 
kind, Wharton & Garrison, for its reply to defendant’s 
counterclaims : 


1. Denies each and every allegation contained in para- 
graph 25 and refers to the lease agreement and the supply 
contract for their terms. 

2. Denies each and every allegation contained in pare- 
graphs 26, 28 and 29. 


3. Denies each and every allegation contained in para- 
graph 27 except states that it lacks knowledge or informa- 
tion sufficient to form a belief as to whether defendant 


p.ssed up any opportunities as alleged therein. 


4. Denies each and every allegation contained in para- 
graph 30. 
5. Denies each and every allegation contained in para- 
graph 31 except admits that by letter dated July 26, 1968 
defendant delivered to plaintiff a check in the amount of 
$424,898.95. 


6. Denies each and every allegation contained in para- 
graphs 32, 33 and 34. 
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Wueneror:, plaintiff demands judgment dismissing de- 
fendant’s counterclaims. 


Dated: New York, New York 
July 21, 1970 


Yours, etc., 


Pau, Weiss, GoLpuerc, RirKIND, 
Wuarton & GARRISON 


By Jay H. Topkis 


Jay H. Topkis 
Attorneys for Plaintiff 
Office & Px’. Address 
345 Park Avenue 
New York, New York 10022 
935-8000 
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UNITED STATES DISTRiCT COURT 


SouTHERN DIsTRICT OF NEW YorK 


[Same Tite] 


The attorneys for plaintiff American Metal Climax, Ine. 
(‘“AMAX’’), and the attorneys for defendant Essex Inter- 
national, Inc. (‘‘ Essex’’), having appeared before the Court 
at a pre-trial conference pursuant to Rule 16 of the Fed- 
eral Rules of Civil Procedure, the following action was 
taken: 


Jurisdiction: 


A. The parties to this action agreed that the jurisdic- 
tion of this Court is based upon 28 U.S.C. §1332; that there 
is diversity of citizenship of the parties and that the mat- 
ter in controversy exceeds the sum of $10,000 exclusive of 


costs and interes. 


Amendment of Pleadings: 
B. The pleadings were agreed to be deemed amended 
in accordance with the framing of the issues in this action 
in paragraph O of this pre-trial order. 


C. The parties agreed that the trial of this action shall 
be based upon this order and upon the pleadings as 
amended. 


Facts Not in Dispute 


D. The parties stipulated that .ne following facts are 
not in dispute in this action (each party reserving the right 
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to object to the materiality of any such stipulated fact and 
its relevancy to the issues) : 


(1) Plaintiff American Metal Climax, Inc. is a New 
York corporation with its principal place of business in 
New York. 

(2) Defendant Essex International, Inc. is a Michigan 
corporation with-its principal place of business in Indiana. 


(3) Continuus is an Italian manufacturer which pro- 
duced the machine called a Model 8 Properzi continuous 
caster (the ‘‘Model 8 Properzi’’). 


(4) Nichols Wire & Aluminum Co. (‘‘Nichols’’) was 
the United States agent for Continuus. 


(5) A Model 8 Properzi cortinuous caster is a machine 
which, in essence, casts molten aluminum into 4%” coiled 
aluminum rod. . 


(6) On or about April 13, 1966, Essex orally ordered 
from Nichols a Model 8 Properzi to be manufactured by 
Continuus, and, on or about Apri! 26, 1966, Essex con- 
firmed such order by a written purchase order. 


(7) The Model 8 Properzi was warranted by Continuus 
to produce 14,000 pounds of aluminum rod per hour. 


(8) ™ e Model 8 Properzi ordered by Essex was to be 
the first of its size, although smaller models manufactured 
by Continuus were in operation in the United States. 


(9) At all relevant times Paul 0’Malley was the pres- 
ident of Essex. 
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(10) At all relevant times Stephen Furbacher was the 
president of AMAX. 


(11) On or about Augus! 5, 1966 Messrs. O’Malley and 
Furbacher met at the office of the latter. 


(i2) At the August 5, 1966 meeting, tentative agree- 
ment was reached as what would later become two written 
agreements between AMAX and Kssex, the ‘‘lease agree- 
ment’’ and the ‘‘supply contract’’. 


(13) Intaleo Aluminum Corporation (‘‘Intaleo’’) is a 
joint venture in which AMAX has a 507% interest. 


(14) Intaleo maintains a plant in Ferndale, Washing- 
ton. 


(15) The Model 8 Properzi was to be installed on tre 
Intaleo premises. 


(16) During the fall of 1966, representatives of Essex 
met ‘with representatives of Intelco to discuss the proposed 
installation of the Model 8 Properzi. 


(17) On or about December 14, 1966, AMAX and Essex 
entered into two written agreements, the ‘‘lesse agree- 
ment’? and the ‘‘supply contract,’’ copies of which were 
attached as Exhibits A and B respect ‘ely to plaintiff’s 
original complaint. 


(18) The lease agreement, made on December 14, 1966, 
between Essex and AMAX provided ‘‘Amax shall return 
the Properzi to Essex on December 31, 1973 (or on such 
other date as may be mutually agreed upon) in as good 
a condition as when received, ordinary wear and tear ex- 
cepted. * * *”’ 
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(19) The lease agreement provided: 


‘2. The Properzi may be used by Amax to pro- 
duce rod bar stock for Amax or its designees or cus- 
tomers at any time the Properzi is not being oper- 
ated for the Essex account. For any rod bar stock 
so produced for other than Amax, Amax will pay 
Essex 84¢ per pound so produced. Essex will charge 
Amax only %4¢ per pound for each pound of bar 
stock produced on the Properzi for the account of 
Amax.’’ 


(20) The lease agreement provided: 


sé 


3. Essex will install the Properzi at the loca- 
tion at said Ferndale, Washington plant designated 
by Amax in consultation with Amax. After instal- 
lation, Essex will provide adequate training at Fern- 
dale in the operation of the Properzi for the original 
crew of personnel, who will operate the Properzi. 
Kssex will be responsible for the original running in 
of the Properzi and Amax’ responsibility, under the 
rod bar stock Purchase and Sale Agreement between 
the parties of even date herewith, for the delivery 
of bar stock will not start until the Properzi is fully 
installed by Essex and operating normally.’’ 


(21) Paragraph 3 of the lease agreement also provided: 


‘‘Throughout the life of this lease Essex shall be 
obligated to give Amax, or its designee, all the tech- 
nical assistance needed to run said Properzi. Should 
the Properzi fail to live up to its specifications, Es- 
sex promptly will fix or remove the Properzi and 
restore the site.’’ 
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(22) The lease agreement further provided: 


‘‘4. From the completion of the installation of 
the Properzi, expected on or before March 31, 1967, 
and its running in subsequent to that date, Amax 
shall be responsible for the day-to-day maintenance 
of the Properzi, making repairs as necessary for its 
preservation, subject to ordinary wear and tear.”’ 


(23) Plaintiff entered into the supply contract with de- 
fendant. 


(24) The supply contract provided: 


‘«* * * Wssex hereby purchases and agrees to re- 
ceive and pay for and Amax sells and agrees to ship 
from the plant at Ferndale, State of Washington, 

coiled aluminum rod (bar) *%& inch stock as 
hereinafter stated: Quantity per calendar year: 
1967: minimum of 15,000,000 pounds and maximum 
(at Essex’ option) of 18,000,000 pounds. 1968-1973: 
minimum of 18,000,000 pounds per year and maxi- 
mum (at Essex’ option) of 25,000,000 pounds; ex- 
cept that if production on a potline is started by 
Amax and Essex after 1970, the quantities for the 
first subsequent year under this Agreement shall be 
a minimum of 10,000,000 pounds and a maximum (at 
Essex’ option) of 15,000,000 pounds, and if the next 
subsequent year falls within the period of this Agree- 
' ment a minimum of 5,000,000 pounds and a maxi- 
mum (at Essex’ option) of 10,000,000 pounds for 
that year.’’ 


(25) The supply contract provided, under ‘‘Conditions 
of Sale’’, that: 


‘*2. Amax shall have no obligation under this 
Agreement until the Properzi facilities covered by 
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the Bailment Lease between the parties of even date 
herewith have been fully installed by Essex and are 
operating normally.”’ 


(26) On December 14, 1966 a meeting was held at the 
offices of AMAX at which representatives of AMAX, Es- 
sex, Intaleo, Hunter Engineering Co., Warwick Industrial 
Furnace & Engineering Co. and the Bechtel Corp. recog- 
nized that the work on the Properzi machine had not been 
initiated as rapidly as had been anticipated in the October 
meetings and that the schedule contained in Bechtel’s Oc- 
tober 26, 1966 proposal to Essex would have to be set back. 


(27) Charles Kilburn was desiznated by Essex to su- 
pervise the installation and operation of the Model 8 Pro- 
perzi. 


(28) Delivery of the Model 8 Properzi was delayed 
through no fault of either plaintiff or defendant. 


(29) During the latter part of 1967 and early 1968 there 
were various discussions between representatives of AMAX 
and Essex as to when the Model 8 Properzi machine was 
to be considered ‘‘operating normally’’. 


(30) By an exchange of letters, dated January 22, 1968 
and February 8, 1968, tentative agreement was ree hed he- 
tween AMAX and Essex that the Model 8 Proper:. would 
be deemed ‘‘operating normally’? when: 


‘‘A, The Properzi has operated for two weeks 
at an average production of 90% of the rated 14,000 
pounds per operating hour on the original first 
trained shift. 


‘‘B. The Properzi has produced in the twe weeks 
mentioned in ‘A’ above at least 750,000 pounds of 
acceptable redraw rod. 


92, 
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‘‘C, The Properzi production crew size has been 
stabilized at no more than six people per shift while 
the machine is in operation.’ 


The fourth condition proposed by Essex, concerning 
spare parts, was: 


‘TD. The items relating io equipment details 
questioned by the Intalco operating people have been 
discussed with the various maintenance and operat- 
ing supervision and decisions arrived at for saiis- 
factory course of actic 1. In ‘rd to spére parts, 
we have ordered the original ,. 1p of spares for the 
mill as recommended by Properzi, amounting to 
$75,403.00. In addition, we have ordered electrical 
spares amounting to $9,228.00 and parts for the 
lubrication system amounting to $3,656.00 as recom- 
mended by Properzi. We feel that as far as costs 
are concerned, this would be the extent of Essex re- 
sponsibility for spares and Amax would return the 
value of parts at the end of the contract. For infor- 
mation purposes, C. V. Kilburn will pursue more 
accurate maintenance data for Type 8 Properzi and 
will revise the list when better information is avail- 
able.’’ 


With respect to this fourth condition proposed by Es- 
sex, AMAX vice-president Kaufmann replied: 


‘‘Your proposal on spare parts under D seems to 
be reasonable but I would prefer to wait until the 
people at Intaleo have gone over the complete list 
per the procedure we had set up in Bellingham at 
our earlier meeting before I give final agreement.”’ 


(31) The Model é Properzi was first run on November 
3, 1967. 
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(32) On December 26, 1967 Essex entered into an agree- 
ment to purchase aluminum from the Aluminum Company 
of America. 


(33) By letter dated May 2, 1968 from James M. Morris 
of Nichols Aluminum Company to James Dunstan of Essex, 
Nichols offered a certain contractual arrangement to cover 
the assignment of Nichols personnel to assist in the start- 
up of the Properzi. 


(34) In May 1967, Essex placed an order with Nichols 
for the purchase of a second Model 8 Properzi to be manu- 
factured by Continuus and to be installed at Essex’ Paducah 
Plant. 


(35) On May 10, 1968, Essex notified AMAX that: 


‘Pursuant to the last sentence of paragraph 3 
of the Bailment Lease Agreement dated December 
14, 1966, between Essex Wire Morporatiin and 
America Metal Climax, Inc., the Properzi continuous 
raster and related e,uipment has failed, after re- 
peated attempts to fix th machinery, to live up to 
its specifications and thai Hssex will thus promptly 
remove the Properzi and related machinery and re- 
store the site.’’ 


(36) The May 10, 1968 letter also stated: 


‘‘Vonsequently, Essex has instructed Mr. Charles 
V. Kilburn, Essex Project Engineer, to go imme- 
diately to the Intaleo Aluminum Corporation plant 
at Bellingham, Washington, and to begin removal 
of its Properzi continuous caster and related equip- 
ment. 
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‘“The Purchase and Sale Agreement between Es- 
sex and AMAX dated December ls, 1966 is premised 
upon the existence of this Properzi; therefore, of 
course, removal of the Properzi will also terminate 
this Agreement.”’ 


(37) Starting June 3, 1968, Essex removed the Model 
8 Properzi from the Intaleo plant and restored the site. 


(38) As of June 21, 1968, AMAX had billed Essex 
$660,678.93 representing fixed charges and other amounts 
due on account on the Model 8 Properzi at Intalco, but 
Essex had paid only $207,959.98. 


(39) By letter dated June 28, 1965, Essex advised 
Nichols: 
‘‘Essex would accept as a satisfactory settlement 
the releasing of Contincus, O.7.T. and Nichols from 
any claims arising from the Properzi operation at 
Bellingham, provided they agreed to the cancella- 
tion of the pending orders and returned the down 
payments we have made to each of them. 
“Tf this is acceptable to the two principals, please 
advise and we will send you a letter of release.”’ 


(40) On July 25, 1968, Herbert C. Clough of AMAX 
and James Dunstan and Thomas Seifert of Essex met at 
the AMAX offices in New York. 


(41) On July 25, 1968, the parties agreed that Essex 
would pay AMAX $424,898.95. 


(42) On July 26, 1460, Essex mailed to AMAX a check 
in the amount of $424,898.99 with a covering letter. The 
check carried an endorsement stating: ‘Negotiation of 
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this check constitutes final settlement of all disputes aris- 
ing from Bailmer'! Lease Agreement and Purchase and 
Sale Agreement, toth dated December 14, 1966, between 
Essex Wire Corporation and American Metal Climax, 
Ine.’’ 


(43) AMAX never cashed this check but returned it to 
Essex under cover letter dated January 2, 1969. 


(44) On November 1, 1968, Essex, Nichols and Con- 
tinuus concluded an agreement which provided: 


‘‘In accordance with our conversations, S.p.A. 
Continuus is to forward to Essex the prepayment 
Essex made for the second Properzi Model 8 Cast- 
ing Machine. This prepayment was for $185,000 and 
all but $8,000 was to be returned. The $8,000 covers 
a transformer which is to be shipped at the expense 
of Essex from Milano, Italy, to Essex Wire Corpo- 
ration at Boonville, Indiana. 


‘‘Bssex will receive this refund of $176,800 (p}.s 
the transformer) in final settlement of all of its 
claims concerning both Properzi machines (Quota- 
tion Nos. 803 and 813), thereby releasing and dis- 
charging S.p.A. Continuus and Nichols from any re- 
sponsibility for any costs or problems Essex may 
have had in connection with either machine, includ- 
ing tho-e claimed to have occurred at the Belling- 
bam installation and any claim that Continuus or 
Nichols warranted a production of 14,000 pounds 
per hour by the first machine.’’ 


(45) The Medel 8 Properzi which Essex removed from 
Intaleo was stored for a period of time and then installed 
by Essex at a new Essex facility located in Boonville, In- 
diana. 


B 
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(46) On March 17, 160), Mssex entered into a start-up 
agreement with Nichols for the operation of the Model 8 
Properzi at Boonville. 


(47) The Model © Properzi, as modified by Essex, is 
presently in operation in Essex’ Boonville plant. 


Documents: 


E. Each party aow expects to offer at trial those docu- 
ments listed and identified in Schedule A hereto, which 
were marked for identification at the depositions in this 
action. Each document marked for identification at a dep- 
osition shall bear, at trial, the sane numerical marking 
used at the deposition, plus the prefix ‘‘P’’ or ** D’’ te in- 
dicate that the document was marked for identification at 
the instance of plaintiff or defendant. 


F. In addition, each party now expects to offer at trial 
those documeats listed and identified in Schedule B hereto, 
which were not marked at the depositions in this action. 
Each document listed in Schedule B which is offered in 
evidence at trial shall bear, at trial, the same numerical 
marking and ‘‘P”’ or ‘‘D’’ prefix as it bears in the Sched- 
ule B listing. 


G. Should any party hereafter decide to offer addi- 
tional documents, prompt notice of that fact shall be given 
to each other party and to the Court by serving and filing 
a supplemental pre-trial memorandum. The supplemental 
pre-trial memorandum may be in a short form statement 
filed with the trial judge. It shall set forth a reason why 
the exhibit was not theretofore identified. 


H. The parties agree that, for the purposes of this 
action only, each document listed in Schedule A: 
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(1) is genuine, and a copy may be used at trial in lieu 
of the original; 


(2) shall be deemed to have been sent by the sender 
and received by the addressee indicated in such document; 
and 


(3) may be received in evidence, subject only to objec- 
tion on the ground of irrelevance or on the ground that it 
is inadmissible under the hearsay rule. 


I. Except for good cause shown, no document which is 
not listed in Schedule A or Schedule B or ina supplemental 
pre-trial memorandum filed on or before the first day of 
trial may be offered in evidence at the trial. 


J. Each party shall provide the other with a copy of 
each document not marked at a deposition in tb.s action 
which that party lists in Schedule B hereto or in a sup- 
plemental pre-trial memorandum. 


Witnesses and Depositions: 


K. Plaintiff AMAX lists in Schedule C attached here- 
to: 


(1) the live witnesses it expects to call at trial during 
its case in chief; 


(2) the deposition testimony it expects to read into the 
record at trial if the deponents are not present at the trial 
and are beyond the subpoena powers of the Court; and 


(3) summaries of the testimony expected to be given 
by those live witnesses and through depositions. 
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L. Defendant Essex lists in Schedule D attached here- 
to: 


(1) the live witnesses it expects to eall at trial during 
its case in chief; 


(2) the deposition testimony it expects to read into the 
record at trial if the deponents are not present at the trial 
and are beyond the subpoena powers of the Court; and 


(3) summaries of the testimony expected to be given 
by those live witnesses and through depositions. 


M. The signing of depositions is waived. 


Jury Trial: 


N. The parties have agreed that this action may be 
tried to a jury of six members, and that a verdict may be 
rendered when five-sixths of the jurors constituting the 
jury have agreed. 


Issues to be Tried: 


O. The parties agree that the issues to be tried are 
as follows: 


(1) Whether defendant breached the Lease Agreement 
or the Supply Contract or any specific provisions therein. 


(2) Whether plaintiff breached the Lease Agreement 
or the Supply Contract or any specific provisions therein. 


(3) Whether defendant at all times was ready, willing 
and able to perform all of the conditions and terms of the 
Lease Agreement and the Supply Contract to be performed 
by it. 
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(4) Whether plaintiff at all times was ready, willing 
and able to perform all of the conditions and terms of the 
Lease Agreement and the Supply Contract to be performed 


by it. 


(5) Whether plaintiff has been damaged in the amount 
of $24,197,000, $7,737,000, $424,898.95 or in any other 
amount due to any action by defendant. 


(6) Whether defendant breached the Lease Agreement 
by failing to discharge its responsibility for the ‘* original 
running in’’ of the Properzi, by failing to give plaintiff 
all the technical assistance needed to run the Properzi 
throughout the life of the lease, and/or by wrongfully re- 
moving the Properzi from the Intalco plant in dale. 


(7) Whether plaintiff breached the Lease Agreement 
by failing to discharge its obligations to provide day-to- 
day maintenance of the Prop: ezi and to make necessary 
repairs on the Properzi, and by failing to perform other 
obligations imposed upon it by said Lease Agreement. 


(8) Whether plaintiff breached the Supply Contract by 
failing to ship and sell the quantity of aluminum rod pro- 
vided therein. 


(9) Whether defendant breached the Supply Contract 
by failing to purchase the quantity of aluminum provided 
therein. 


(10) Whether plaintiff permitted and agre i to de- 
fendant’s removal of the Properzi from plaintiff’s plant 
in Ferndale, and made no objection to said removal or to 
the restoration of the site. 


(11) Whether defendant had the right under all of the 
circumstances to remove the Properzi. 
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(12) Whether plaintiff has waived all claims against 
defendant based upon defendant’s acts. 


13. Whether plaintiff is estopped from maintaining 
this action by reason of any conduct of plaintiff and de- 
fendant’s reliance thereon. 


(14) Whether defendant agreed with plaintiff, on or 
about July 25, 1968, that defendant would pay $424,895.99 
to plaintiff, and plaintiff would accept such payment, in 
satisfaction of all amounts theretofore billed defendant by 
plaintiff for hot metal supplied to the Properzi at the In- 
taleo plant and for certain direct, indirect, fixed and varia- 
ble costs incurred by plaintiff in connection with the main- 
tenance and running in of the Properzi. 


(15) Whether, on or about July 25, 1968, plaintiff agreed 
with defendant that it would accept the sum of $424,898.95 
in final settlement of all disputes arising from the Lease 
Agreement and the Supply Contract. 


(16) \hether plaintiff accepted defendant’s check in 
the amount of $424,898.95 in final settlement of all disputes 
arisirg from the Lease A_,..ement and Supply Contract, 
not returning said check to defendant within a reasonable 
time. 


(17) Whether plaintiff held defendant’s check and did 
not cash it in order to preserve certain commercial rela- 
tiouships with Essex that were then in existence. 


(18) Whether defendant released and discharged S.p.A. 
Continuus and Nichols Aluminum Company from en re- 
sponsibility with respect to the Properzi at Ferndu!e, in- 
eluding responsibility for the failure of that Properz to 
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live-up to its specifications, in reliance upon any conduct 
of plaintiff. 


(19) Whether defendant had in fact determined to re- 
lease Continuus and Nichols from any responsibility with 
respect to the Properzi in Ferndale before that time on or 
about July 25, 1968 when plaintiff agreed that it would 
aceept a $424,898.95 payment from defenda:t. 


(20) Whether plaintiff was aware and had knowledge 
that defendant was negotiating with Continuus and Nichols 
concerning defendant’s claim, and nonetheless retained de- 
fendant’s check without endorsing or cashing it or indicat- 
ing in any way that it would return said check to defendant. 


(21) Whether such action by plaintiff constituted a 
fraucuient misrepresentation of facts, as : result of which 
defendant was damaged in an amount equa: to any liahility 
of defendant to plaintiff which would have given rise to 
a claim by defendant against either Contiauus or Nichols. 


(21) Whether throughout the negotiations between 
plaintiff and defendant leading up to the Lease Agreement 
and Supply Contract, and during the relationship between 
defendant and plaintiff which followed, it was anticipated 
and understood by both parties that a joint venture be- 
tween plaintiff and defendani would be undertaken to erect, 
operate and share in an aluminum reduction plant. 


(22) Whether, in reliance upon plaintiff’s assurances 
in regard to the erection and operation of an aluminum re- 
duction plant jointly with defendant, defendant passed up 
opportunities to participate in comparable joint ventures 
with other parties, and whether, when plaintiff wrongfully 
failed to enter into a joint venture with defendants for an 
aluminum reduction plant, defendant’s entry into the basic 
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aluminur: industry was precluded and delayed with result- 
ing damages to defendant. 

23) Whether defendant was damaged in an amount of 
$28,102,375.00 or in any other amount by reason of the 


plaintiff’s breaches and other actions. 


Dated: New York, New York 
January 14, 1974 


So ORDERED: 


/s/ Constance Baker Motley 
US.D.J. 


Filed 
January 14, 1974 


CoNSENTED TO: 


Paux, Wess, Rirkinp, WHARTON & GARRISON 
Attorneys for Plaintiff 

345 Park Avenue 

New York, New York 10022 

935-800 


By /s/ Jay H. Topkis 
(A Member of the Firm) 


Wuirte & Cask 

Attorneys for Defendant 

14 Wall Street 

New York, New York 10005 
732-1040 


By /s/ Rayner M. Hamilton 


(A Member of the Firm) 
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yer 


s 


t 


cated Novembe 


ated Decenmter 


October 14, 


if; 


sm Morris to Kilburn, dated November 10, 
mairing qu 


10, 


er 


November 14, 


r 


4 
9 


217 


218 


219 


224 


15 


Letter from Morris to Donini, duted October 24, 


1967, re: drawings. 


1967, re: list of Pr dr 
Letter from Fox to Kilburn, date January 2 
1965, re: Sepias being nt fr Continuu 


Letter fro:n Russell to Kilburn, dated February 1], 
1968, transmitting omitted drawing. 


Letter from Russ21l to Kilburn, dated Fes:uary 6, 
1966, re: drawings. 


Letter from Russell to Xilburn. dated Arrild 30, 
1968, re: completed set of drawings. 


Letter from fF 
1966, re: rec 
on Properczi. 


orris to Donini, dated June 14, 
est for additions! information 


Letter from Morris to Kilburn, dated January 
30, 1967, re: quotation cn Spare pai'ts. 


Letter from Russell to Properzi, dated March 9, 


1967, re: essex Purchase Order. 


Letter fron Morris to Properzi, dated July 26, 
1967, re: late deliverics. 
able from Morris to Centinuus, dated Aucuct 2, 
7 re: date of shipment of spare parts.. 


Letter fron Morris to Gottsenalk, dated August 2, 
1967, re: cable to Continuus. 


Letter from Russell to Kilburn, dated August 4, 
1967,re: receint of sparc partc. 


ct 


Letter frem Nuctcll to Kilburn, dated Auris 
, 


10, 3067, re: deitvery date of Properct. 


Letter from Russell to Kilburn, dated September 7 
1967. rei spare parts chipiment. 


Volerraw from Horris to Kilburn, dated feccuber 
13, 1967, re: shipuent of spare parts, 


~ 


@ 


Lette 1 Russeli to Kilburn, dated January 
11, 1968, re: reen~menced list of s 


etter fron Rus:cai to Donini, dated January 
5, 1968, re: identifying parts. 


ter from Morris to Donini, dated January 17, 1968S, 
: need for spare parts manual. 


Letter from Morris to Gottschalk, Gat 
16 1967, re: shipment of casting and 
equiprent end letter of credit. 


ced March 
rolling 


Letter from Morris to Zilburn, dated June 9, 


of Model 6b. 


it 


Letter to Kilburn, dated June 20, 
1967, r irom . 
Cable from Morris to Contirnuus, dated June 29 

: , , 
1967, re: need to ship Essex' caster immediately, 


tion fron Nichols(?) 
ed July 5, 1967, re: progress 


Letter from Morris to Prorerzi, dated July 6, 
1957, re: delay in delivery of Modcl 6, 


Letter from Morris to Properzi, Gated July 10, 
WGo7, ve: Essex attitude toward Celay. 


Ler 2 Hilvurn, dared July 10, 

i Diy Te July 5 letter 
“yoo: Cr Trews. % {ibusn, re Irminent 

it ote 
Letter &r« Moret to Kilburn, dated July 4, 
1907, res Orocess: of machine fer chiprent 
Let Pron teres Wlten Metis, dut 
Aig. ot @f, Jus, arrival of sone equipment, 


D-218 Letter from Russell to Kilburn, dated Septenber 11 
1967, re: confirmition of initial shipment. 

Dgkg Letter fren Pusscil to Kilburn, dated September 18 
1967, re: equipment not supplied by Continuus, 

D-250 Letter fr iussell to Properzi, dated 
Nove. 1967, re: functicning of various 


17 


Pronc: 
Propet: 


D-251 Letter from Properzi to Russell, dated December 5, 
1967, re: correction of General Cabie Properzi 
ring moulds. 

D-252 14 


Letter Crom Russell to Properzi, dated Decemnder 


1967, re: need for prempt correction of Properzi 
faults. 

D-253 Memo from Russell to Morris, cated January oe 

> . oo] 

1968, re: bushing and new moulds. 

D-254 Letter from Russell to Kilburn, dated January -16, 
1968, ve: new moulds. 

D-25% Letter from Russell to Kilvurn, dated February 19, 
1965, re: water valve. 


D-#55 Letter from Raiford to Properz!, dated August 9, 
1968, re: comments on operating instructions. 
D-257 Letter from Cheatham to Morris, dated March 13, 


dated 


anj3st 1967, and reply from tiorris, March 16, 
1967, re: visit of Intalco maintenance men to 
Davenport plant. 

p p 
D- 25 Letter froa MaeDonald to Fox, dated Aurust 24 
» > ’ 
19G7, re: visit of Intaulco personnel. 


Letter fre 


19638, re: 


Letter fre 
~ re 
Letter fro 
re: Esse 
Letter fro 
re: orde 


Letter from 


18 


mn tlerris to Kilburn, dated January; 


coiler. 


16, 


a irchy to Kilturn, dated 
pro cosal for =tart- up service contact. 
m Russell to Domini, dated March 7, 1968, 
K clain against Contimius. 
m Morris to Kilburn, dataiMay 10, 1967, 
r for second Properzi 


Norris to Kilburn, dated June 6, 1967, 


re: Quctation on Properczi. 
Letter f: ssell to Kilburn, dated January 17, 
1466, re: delivery of second coiler 


r 


Letter from Russell to Kilburn, dated January 23, 
1968, r second coiler. 

Letter from Dunstan to Morris, dated June 7, 1968, 
re: failure of Properzi. 

Memo of Nienols pnone call to Donini, dated June 
10, ‘vee? re: Essex refusal to accept second 
Properzi 

Letter from Morris to Dunstan, dated June 12, 1968, 
re: attempt to contact. 

“Motes on Morris! (27) attempts to contact Dunstan, 
June 13-15, 1968. 

Nofe on ilbuyn cail, dated June 14, 1968. 
ge eS is; pho: call fren Dunstan, dated 
Sune 19, jC8, re: proposed mecteng. 

{ehnols notes en; tine with Dunstan, Kilburn, 
Satecd a | 

Letter fr Duncts to Morris, dated June 25, 1968, 
1"¢ notice of ennecllution of order, 

letter £1 Norris te Duncton, dated June 25, 1968, 
"Cc ‘ daidion of settlement. 


277. Letter from Morris to Dunstan, dated Jul a 
1968, re: Essex right to cancel. 

278 Telex from Corratte to iierris, dated Juiy 8 

. C A 3 m™ omwake . pmOPrriras, Lule ui Os 


1968, re: reiucul to accept Essex cancellation. 


279. ‘Telex from Nichols to Dunstan, vated July 9, 1963, 
re: Corratte teicx. 


280. Telerren from Norris to Donini, dated July 15 
19€8, re: meeting in Chicace. 


281. Memo of phone call from Vont 
Jaly 17, 1968, re ‘ 


282. Tele-ran fron Norris to Dunsten, dated July 22, 
1968, re: Gefernrent of shipment. 


283. Telercran from Dunstan to Curratte, cated 


¥ > 
» re: new letter of credit. 
284. Teleeram from Norris toe Dunstan, dcted July ans 
1958, re: cable from 0.T.T. 
285 Telepram from Donini to Dunstan, dated July 26, 
1968, re: cancellation of order effective. 
286 elex from Morris to Dunstan, dated July <f, i96”", 


ye: cable from 0.T.T. 


287. ‘elexes from Dunstan, dated July 27, 195% to 
Corratte and Nichols, re: letter of ercdit for 
sctticnent. 


288. eles iron Vorris to Dunstan, dated July 39, 19%, 
re: cable from O.7T.T. about resaie of coiler. 


D- 289. Telex from Morris to Punstan, detec July 3, ic 


STaheVcecin 


D- 290. Nero from Prenderrast to De la Cerd:. dated 
August. 9, 1908, re: storage cf coiler. 


D= 291. Fene of phone cad) by Dunstan to litchols, edited 
Aucust 24, 1966, re: ivelers of release 


nN 


Letter rron Corratie to Downing, dated Yoverber 16, 


: 

! 
eter from Dunstin to Morris, dated September 6, 
1958, re: refund to Essex 


aio frow Piendersest to Dunstan, dated 
September 19, 1066, re: 0.7.7. letter of credit. 


lex from Morris to Centimius, dated September 
23. 1968, ve: leral rereascs. 

ster from Dunstan to Morris, dated September 
18, 1968, re: $800 correction. 


‘tter from Morris to Dunstan, dated Septerbcr 
23, 1968, re: misc. matters rel] 


ating to 


von hors) o Dunstan iated September 


settlement. 


re 
- 

ot 

° 

+ 
~ 


stter from Dunstan to Morris, dated October 14, 
> 


Yr) s mont 
OO, YE. 14nd LtLicment. . 
4 fwaAr 2 wy + 


; to Dunstan, dated October 22, 
1968, re: signing of release letter. 


etter from Morris to Properzi, dated October 22, 
196%, re: ietter of relcase. 


tter from Properzi to Morris, dated Octob?r 29, 
1968, re: letter of release. 


rom Dunstan to Downing, dated October 28, 
; ir f settlenent. 


~ 
us 
fon 
ar 
~ 
oy 
- 
u 
°o 


‘tLer from Morris to Dunstan, dated November y 
, re: letter of release, and shipment of 


ttor from Dunstan to Morris, dated October 14, 
1968, constituting letter of reicase. 


A i ! ‘eto OffLee Techotque Des Trefellis, 


dated November 6, 2968, re: coiler. 


1968, ver aprecment about coller. 


from : 
Essex Proygcct. 


\- fea rie ' ~ns,8 aig 
a eee ‘ ‘ ' ree Bee 


I Or 2 id 
re: comments on lint and the 
problem. 

Nemo from Kaufrann to Heboy, 
re: definition of when the 
normally. 


"arg from Hobuy to Kauficann, 


re: VProperzi start-up. 


Properys at Int 
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Schedule B Annexed to Pre-Trial Order 
Documents Not Marked at Depositions 


(See Opposite =) 
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SCHEDULE B 


Documents Not Marked at Depositions 


D400 Letter to R.H. Publow from J.J. Newman of Bechtel] 
Corporation, dated December 12, 1967. 

D401 Letter to C.V. Kilburn from C.V. Maynard of Bechtel 
Corporation, dated August 21, 1967. 

D402 Invoice to Essex (Attn. C.V. Kilburn) from Snelson, Inc. 
in amount of $12,304.58. 

p403 Job costing sheet (No. 11) in amount of $8,365.95. 

D404 Job costing sheet (No. 10). 

D405 Job costing sheet (No. 9). 

D406 Job costing sheet (No. 8). 

D407 Job costing sheet (No. 7). 

D408 Job costing sheet (No. 6). 

D409 Job costing sheet (No. 5). 

D410 Job costing sheet (No. 4). 

D411 Job costing sheet (No. 3). 

D412 Job costing sheet (No. 2). 

D413 Job costing sheet (No. 1). 

D414 Job costing sheet (No. 2) - handwritten. 

15 Job costing sheet (No. 1) - handwritten. 

D416 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$39.84. 

D417 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$56.18. 

D418 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$21.39. 

D419 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$32.27. 

D420 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$25.17. 

p421 Invoices nos. 7653 and 7654 from Burlington Electric to 


Snelson, Inc., dated August 17, 1967. 


D422 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$120.06. 


a, 


2 

D423 Job costing sheet, dated August 19, 1967. 

D424 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$50.52. 

D425 Invoice fren Morse Hardware Company to Snelson, Inc. - 
$2.97. 

D426 Invoice from Palmer Supply Company to Snelson, Inc. - 
$52.58. 

D427 Invoice from Morse Hardware Company to Snelson, Inc. - 
$.36. 

D428 Invoice from Morse Hardwa:e Company to Snelson, Inc. - 
$4.00. 

D429 Invoice from Morse Hardware Company to Snelson, Inc. - 
$20.72. 

D430 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$38.15. 

D431 Invoice from Bellingham Suppjy, Inc. to Snelson, Inc. - 
$20. 87. 

D432 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$19.81. 

D433 Invoice from Bellingham Supply, Inc. to Sneison, Inc. - 
$85.25. 

D434 Invoice from Bellingham Supply, Inc. to Snelson, Inc. 
$4.80. 

D435 Invoice from Burlington Electric to Snelson, inc. - 
$2451.69. 

D436 Page 1 of itemization supporting D435. 

D437 Page 2 of itemization supporting D435. 

D438 Page 3 of itemization supporting D435. 

D439 Page 4 of mization supporting D435. 

D440 Itemization of labor charges included in D435. 

p441 Invoice from Skagit Corporation to Snelson, Inc. - 
$6.00. 

D442 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$63.99. 

D443 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$9.12. 

p444 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$4.11. 

D445 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 
$11.52. 


D446 Invoice from Bellingham Supply, Inc. to Snelson, Inc. - 


$3.94. 

D448 
$122.40. 

D449 Invoice from Snelson, ‘nc. 
$12,372.00. 

D450 Invoice from Snelson, Inc. 
1967- $27,837.00. 

D451 Invoice from Snelson, Inc. 
1967 - $15,465.00. 

D452 Invoice from Snelson, Inc. 
1967 - $6,186.00. 

D453 Purchase order from Essex 
1967. 

D454 Invoice from Snelson, Inc. 
1967 - $120.00. 

D455 Invoice from Snelson, Inc. 
1967 - $680.00. 

2456 Purchase order from Essex 
1967. 

D457 Invoice from Snelson, Inc. 
$3,500.00. 

D458 Purchase order from Essex 
8, 1968. 

D459 Invoice from Snelson, Inc. 
$782.93. 

D460 Invoice from Snelson, Inc. 
$1,232.07. 

D461 Purchase order from Essex 
1967. 

D462 Invoice from Snelson, Inc. 


$922.04. 


2463 Purchase order from Essex 
20, 1967. 


D464 Invoice from Snelson, Inc 
$1,434.44. 


D465 Purchase order from Essex 
1967. 


Invoice from Bellingham Supply, Inc. to 


to Essex, 


to Essex, 


to Essex, 


to Snelson, 


to Essex, 


to Essex, 


to Snelson, 


to Essex, 


to Snelson, 


to Essex, 


to Essex, 


to Snelson, 


to Essex, 


to Snelson, 


- to Essex, 


to Snelson, Inc., dated July ll, 


Snelson, Inc. - 


Copy of Essex check to J.W. Copeland Yards in amount of 


dated August 25, 


dated 


dated 


Inc., 


dated 


dated 


Inc., 


dated March 4, 


Inc., 


dated 


dated 


Inc., 


dated 


dated 


$3,428.00. 


3467 Purchase order from Essex 
1967. 


D466 Invoice from Snelson, Inc. 


to Essex, 


to Snelson 


dated 


, Inc. 


September 27, 
October 16, 


dated May 25, 


October 16, 


August 8, 


dated July 


31, 


1968 - 


dated February 


March 27, 19 


July 3, 1967 


dated June 


July 3, 1967 


Inc., dated June 


July 24, 1967 


October 16, 


, dated July 


68 


20, 


1967 - 


6, 


D468 


D469 


D470 


D471 


D472 


D479 


D480 


D481 


D482 


D483 


D484 


D485 


D486 


D487 


RY “= 


4 
Freight bill from O.N.C. Motor 
(No. 5249528) - $53.28. 
Preight bill from O.N.C. Motor 
Essex (No. 5880328) - $110.34. 
Freight bill from 0.N.C. Motor 
(No. 8518399) - $10.84. 


Freight bill from O.N.C. Motor 
(No. 5610411) - $49.39. 


Invoice from Emery Air Freight 
(No. DTT 26606) - $31.69. 


Freight bill from Mitchell Bros. 


Freight System 
Freight System 
Freight System 
Freight 


System 


Truck Lines t 


to 


to 


to 


to 


@) 


oO 


o 


ex 


Essex 


Essex 


Essex 


Essex 


Lines to Essex 


Lines to Essex 


to 


(No. 2-23579) - $126.56. 
Freight bill from Mitchell Bros. Truck Lines t 
(No. 2-23276) - $164.11. 
Freight bill from Mitchell Bros. Truck Lines t 
(No. 2-23580) - $96.46. 
Freight bill from Mitchell Bros. Truck Lines to 
(No. 2-23064) - $278.22. 
Invoice from Mitchell Bros. Truck Lines to Ess 
(No. 9- 94455) - $17.60. 
Freight bill from Mitcheli Bros. Truck 
(Correction No. 9171) - $58.41. 
Freight bill from Mitchell Bros. Truck 
(Correction No. 9170) $44.52. 
Freight bill from Mitchell Bros Truck Lines to Essex 
(Correction No. 9169) $35.07 5 
Freight bill from O.N.C. Motor Freight System 
Essex (No. 5051844) - $118.69. 


Freight bill from Consolidated 
(No. 915-352589) $69.06. 


Corrected freight bill 
to Essex - $13.80. 
Bill from Seattle - Tacoma Air 
Shipping memorandum from Essex 
July 1, 1968. 


Shipping memorandum from Essex 
July 2, 1968. 


Shipping memorandum from Essex 
July 2, 1968. 


Freightways 


Taxi to Essex 


to Consolidated 


to Consolidated 


to Consolidated 


$ 


F 


F 


to Essex 


from Consolidated Freightways 


27.95. 


reightways, 


reightways, 


Freightways, 


Essex to Consolidated Freightways, 


D488 Shipping order from 
July 3, 1968. 

D489 Shipping memorandum from Essex to Consolidated Freightways, 
July 3, 1968. 

D490 Shipping me xorandum from Essex to Consolidated Freightways, 
July 8, 196t 

D491 Shipping memorandum from Essex to Consolidated Freightways, 
July 9, 1968. 

D492 Shipping memorandum from Essex to Consolidated Freightways, 
July 10, 1968. 

D493 Shipping wemorandum from Essex to Consolidated Freightways, 
July 11, 1968. 

D494 Shipping memorandum from Essex to Consolidated Freightways, 
July 11, 1968. 

D495 Shipping memorandum from Essex to Consolidated Freightways, 
July 12, 1908. 

D496 Shipping memorandum from Essex to Consolidated Freightways, 
July 15, 1968. 

D497 Shipping memorandum from Essex to Consolidated Freightways, 
July 18, 1968. 

D498 Shipping memorandum from Essex to Great Northern Ry., 
July 25, 1968. 

D499 Shipping memorandum from Essex to Great Northern Ry., 
July 25, 1968. 

D500 Shipping memorandum from Essex to Consolidated Freightways, 
July 26, 1968. 

D501 Handwritten notes on shipping data. 

D502 Handwritten notes on shippi:g loading on 7/11/68 and 
7/12/68. 

D503 Handwritten notes on shipping loading on 7/1/68 and 


7/2/68. 


Handwritten notes on shipping load contents. 


Second page of D504. 


Handwritten note, dated June 27, 1968. 


Handwritten notes on shipping load contents. 


Second page of D507. 


Handwritten notes concerning removal of Properzi. 
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D510 Purchase order from Essex to Lemmons & Co. 
August 26, 1968. 


D511 Page 2 of invoice from Lem & Company, Inc. to 
Essex, August 1, 1968 75 

D512 Page 1 of D511 

D513 Invoice from Lemmons & Company, Inc. to Fssex, 
November 4, 1968 - $141.24 

D514 Copy of payment voucher and check from Essex to 
Consolidated Freightways, September 24, 1968 - 
$15,235.92. 

D515 Invoice from Consolidated Freightways to Essex - 
$1,803.20. {[No. 290-311012, July 1, 196 8). 


D516 Invoice from Consolidated Freightways to Essex - 
(Attached to D515). 


D517 Invoice from Consolidated Freightways to Essex - 
(Attached to D515). 
D518 Corrected freight bill from Consolidated Freightways 


Essex - $1,582.90. [No. 290-460715, July 2 1968]. 


D519 Invoice from ConsolidatedFreightways to Essex 
$1,568.00. (No. 290-335210, July 9, 1968). 


D520 Invoice from Consolidated Freightways to *"3ex - 
(Attached to D519). 


D521 Invoice from Consolidated Freightways to Essex - 
$1,568.00. (No. 290-335212, July 9, 1968]. 


D522 Invoice from Consolidated Freightways to Essex - 
(Attached tc 521). 


D523 Invoice from Consolidated Freightways to Essex - 
$1,568.00. (No. 290-335211, July 9, 1968]. 

D524 Invoice from Consolidated Freightways to Essex - 
(Attached to D523). 


D525 Invoice from Consolidated Freightways ¢ Essex - 
$1,568.00. [No. 290-335214, July 10, 1968]. 


D526 Invoice from Consolidated Freightways to Essex - 
(Attached to D525). 


D527 Invoice from Consolidated Freightways to Essex 
$1,568.00 corrected to $1,359.52. {No. 290-33521 
July 10, 196%]. 


D528 Invoice from consolidated Freightways to Essex - 
(Attached t D527). 


D562 
D563 
3564 


D570 


D571 


. AA ‘ 7 / / 
plow Expense report, L2/<J3 de 
reint ¢£ ; , 
#Celn r MOLAUYy ly 3 


Receipt from Trave Lodge, $922. 


Check stub-reimbursenment of Kilburt 


$23.90. 


Kilburn Expen Report, 10/20/68, §$ 
Check stub-reimbursement of Kilburn 
$125.76. 

Kilburn Expense Report, 10/1% Ra 
Check stub-reimbursei { jlwure 


$130.71. 


Kilburn Expense Report, 10,/12/68, 


Kilburn Expense Report, 10/5/68, > 


Check stub-reimbursement of Kilburn 
$331.22. 


Kilburn Fxpense Report, 9 63, 


Check stub-reimbursement of lburn 


131.68 
Kilburn Expense Report, 9/21/68, $1 


Check stuk-reimbursement of Kiiburn 
) 


Kilburn Expense Report, 9/14/68 $1 


Check stub-reimbursewent oO 
$121.27. 


Kilburn Expense Report, 8/31/58, $1 


Check stub-reimbursement of Kilburn 


$129.20. 


Kilburn Expense Report, 8/24/68, §3 


Check stub-reimbursement of Kilburn 


$112.86 
Kilburn Expense Report, 8/17/76, oI 
Check stub-reimburscment of Falk 


47. 


we 


’ 
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} 

mee 
15 
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ee 


10/26/68, 


« (Oe 
12/68, 
5/68 

53, 
7h 
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ye : 

4 / 6§ 


D576 
D577 
D576 
D J 
Af) 
’ 
non 
553 
D5 
D 
LL66 


Kj) liui Exp 
Check st 
$336.63. 


roa in| 31 
Kilburn 4" 
Chech tub- 


Kilburn 


“heck 


$68.40. 


Kiilbu 


Check stu} 


Filburn 


a ei 


( ck stub-reimbursement 


$46.81. 


Expense Report, 


Lxpense Report 


‘ 
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e Report, 8/10/68, $106.47. 
bursement of Kilburn, 8/3/68, 
ise Report, 8/3/68, $136.61. 
imburcement of Kilburn, 7/27/68, 
e Report, 7/27/68, $84.86. 
imburs 1t of Kilburn, 7/20/68, 
e Report, 7/20/68, $110.31 
imburs« t of Kilburn, ‘13/68, 


imbursement of 6/29/68, 


Kilburn, 


se Report, 6/29/68, $142.91. 


imbursement of 


6/15/68, $116.85. 


of Kilburn, 6/8/68, 


6/8/68, $40.61. 


t fz KitDUrFA, 2 


imbursement of Kilburn, 5/18/68, 
© Re} 5/) , $66.9). 
my " ‘ + »f } 1} l rn, c 1) 68 
e Re t 5/11/6t $100.28. 


D600 


D601 


D602 


D693 


D694 


D605 


D696 


D607 


D608 
D60° 
D610 


D611 


D612 


D613 


D614 


D615 


D616 


D617 


DAR 


D619 


D620 


D62) 


D622 


Check stub-reinrers 
$91.03. 


Check stup-reiwbursement of Kilburny 4/27/58, 


$135.50. 
Kilburn Expense Report, 4/27/¢ 


Check stub-reimbursement of Kilburn, 4/20/68, 
$149.17. 


Kilburn Expense Report, 4/20/68, $149.1 


Cheek stub-reimbursement of Kilburn, 4/13/68, 
$2486.51. 

Kilburn Expense Report, 4/13/68, 9246.51. 
Check stub-reimbursenent o jlburn, 4/6/68, 


$126.69. 

Kilburn Expense Report, 4/6/68, $126.69 
Check stub-rceimbursement of Kilburn, 3/30/68 
Kilburn Expense Report, 3/39/68, $191.23. 


-tub-reimbursement of Kilburn, 3/23/68, 


Kilburn Expense Report, %3/23/68, $39.88. 


Check stnub-reinbursement of Kilburn, 3/16/68 


‘ 
$115.40 

Kilburn "ypense Report, 2/16/68, $115.40. 
Check stub-reinbursement of Kilburn, 23/9/68, 
S14. 76. 

Kilburn Expense Report, 3/9/68, $145.78. 
Check stubh-reimbursement of Kilburn, 3/2/68, 
S 2245 26 

Kilbuy pense eport, 3/72/63, 114. 1€ 

Check stub-reimbursement of Kilburn, 24/68, 
$1#1.53 

Kilburn Expens eport, 2/24/08, 18 53 
Chec) tub-rei ‘ ’ 3] i. af B, 
$122.4 


Kilburn Expense Report, 2/17/68, $122.46. 
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Letter from S.F. Stepp o! Snelson, Inc. 
dated May 31, 1968. 


Handwritten notes on Hohnstein phone call 
of May 28, 1968 [attached to D693] - 


Handwritten notes by C.V. Kilburn on phone 
conversation from Warwick on June 20, 1968 
{attached to n693). 

Request for Appropriation, 8/5/68, $80,950.00. 
Invoice from Snelson, Inc. to Essex, July 26, 1968. 


Invoice from Snelson, Inc. to Essex, July 12, 1968. 


Letter from S.F. Stepp o! enelson, Inc. to Kilburn, 
July 22, 1968. 


Photographs of Number 8 Properzi machine. 


Photographs of Number 8 Proper?) machine. 
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69 Civ. 1979: CEA 
-against- $ 

Cal: No. )21(2) 

RYATICNAL, INC. 


- 


‘ Defendant. : 


PLAINTIFF'S LIST OF WITNESSES 
AND ‘VZRIR TES 


Plaintiff American Metal Ciimax, Inc., intends to 
ezl) the following witnesses to give oral tes scat at the 


trial of this action, subject to their availability at the 


. 


" 

Steven A. Pucbecher 

Herbert C. Clough 

Jean L. Loyer 

Robert Ferrie 

Thoriey D. Briggs 

Ian R. MacDonald 

Cc. K. bi 

James Wiegand ' 
Les Bloecdel 


Plaintiff intends to introduce deposition testimony 
fron the following witnesses if they are not present at the 


triel ard are beyond the subpoena powers of the Coure: 


Richard H. Publow (deceased) 
Thom:zs D. Kaufscan 
Panl “. O'Malley 
Jame: C. Dusi. tan 
Thomas 2 Siefert 
Charles V. 4ilturn 
James HU. Morris 
Paul Ratford ’ Pa 
aguess hima ye aru” 


Summary of Testimony 


1. STEVEN A. FURSACHER, 2 ibecceusieu of American 
Metal Climax, Inc., in 1967 and 1968, and president of its 
subsidiary AMAX Aluminum Company in 1966-1968, can testify 
about ns: tiation of the Properzi lease agreement and supply 
contract with defendant; installation of the Properzi at the 
Intalco plant; defendant's unilateral terminetion of the les:e 


agreement and supply contract; defendant's cfforts to sell the 


ana subsequent installation of the machine at defendant's 
plant in Indiana; the dispute between the parties concerning 
allocation of fixed costs and other expenses connected with 
the Properzi operation at Intaico; discussions leading to the 
issuance by defendant of a $424,898.95 check to plaintiff on 
July <9, 1966, and plaintif?t's retencion of the check, un- 
cashed, until January 1969 when it was returned to defendant; 
and the dameges suffered by plaintiff because of defendant's 


| 

Properzi to plaintiff; removal of the Properzi by defendant | 
| 

| 

| 

1 

termination of the Properzi agreements. | 
| 


2. THOMAS D. KAUFMAN, 4 vice-president of 4MAX 


Aluminum Company in 1966-1968 and presicent of its primary 


metals division until May 1968, can testify adout negotiatior 
of the Properzi agrcements; installation and start-up of the | 
Propessi at Intalco; fluctuaticns in the prices ef aluminun | 
rod durin, 1966-1963, defeniant's cf'forts to reduce the contr: 
price of Froperzl rod frem plaintiff, and its refusal to | 


purchase vod from plaintiff in 1967; and deferstant's unijat: 


termination of the Preperzt en" in May 1968. 


| 
! 
l 
| 


3. HERPENT ¢. CLOUGH, a vice-prestdent of ANAX 
Aiuninum Company sinte 1963 and president of its prjmary 
eeatals division since May 2968, can ten’ “vy about defendant's 
efforts to reduce the centract price of Properzl rod from 


plaintiff; defendant's untlateral termination of the Properz3 


arrcements in “ay 19 S; defendant's attempts to s 11 the 


defendant; the dispute betveen the parties concernini alloca- 
tion of fixed costs and others expinses connected with the 

Proper! operation av Tnunlco, ard settlement of that dispute 
at 2 mectine on Juiy 25, 1968; plaintiff's retention and sub- 


sequent return of tne Shek 898.25 check from defendant; and 


the danages suffered by plaintiff because of defendant's 


4, The following witnesses can testify about the 


anstallation and start-up of the Properzi at the Intcleco 
plant in Ferndale, Washtaston, and the maintenance, operation 
and performance of the machine until its removal from Iitalco 
by the defendant in June 1968; 

(a) JEAN L. LOYER, plant manager and then 


president of Intalco Aluminum Corperation in 1967 and 1966; 


(ob) ROBERT FERRIE, acststant plant manager and 


tnen plant minager at Intalco in 1967 ar? 1968; 


(c) THONLEY D. LERIGGS, comptroller and a proces 


enyineer at THeuIRS oF NOGTHA DOF: 


ntiff; removal of the Propersi from Intalco ty 


| 
| 
| 
| 
| 
| 
| 
| 
| 


(d) IAN R. MacbDONALO, cast beuse superintendent 


at the Intaleo plaut in 1967-1968; 


(ce) C. K. LI, assistant cast house superinte:, 


and the project engineer assigned by Intalco to the Proper::: 


operation until March 1958; 


(f) JAKES WIEGAND, crew forcmar for the 


Properzi operation at JIntalco in i9vi and 1966; 


(¢) LES RLOEDEL, crew foreman assiyned to th 


5. RICHARD H. PULLOW, vice-president in charge 
the Utility Cable Division of Essex and head of the Intaleco 
Properzi projcct for Essex antil the end of 1967, has piven 
depesition testimony concerning nerotiation of the Essex 
agreements with AMAX and with Alcoa, his @iscussions with 
Essex head Paul W. O'Malley concerning Essex's {nabiiity to 
use ali the gLutinum rod it had contracted to buy fron wnux 
and fjleca, O'Malley's response that he would sell th: Proper: 
to AMAX to cet rid of that cource of rod, and Publow's 
fper. 1998 udviec te the Ex ex representative at Intalco to 

spend no more money on the Propers? because Froox was pce 


t 

} 

Properzi day shift operation at Intaleo in Mareh 1968. | 
' 

| 

' 
{ 
! 
going to pull tbe machine our of Intalco. | 
} 
} 
' 


6. PAUL W. O'MALLEY, president of Essex in 1966- 
1968, ban civen ueprition testimony concerning nesoatliation 


of the Preoperzt agreements with ABAZ; bie tacex decision to 


terminate {ta contracts with AMAYXY and to resove the Preperst ; 


and Essex's alumina: purehice regeirenwints and commitments, 


7. JAWES C. DUNSTON, in 1966 through 1968 the vicce- } 
president of the Wire & Cable Division at Essex, has given 
deposition testimony concerning installation of the Properzi 

at Intaleo; efforts by Essex to sell the Properzi to AMAX; the 
Essex decision to remove the Properzi from Intalco; and the 
July 25, 1968 meeting between representatives of AMAX and 

Essex to resolve the dispute about allocation between AMAX 

and Essex of fixed costs and other expenses incurred in con- 


nection with the Properzi operation at Intalco. 


8. CHARLES V. KILBURN, in 1967 and 1968 the Essex 


engineer appointed to supervise installation and start-up of 
the Properzi at Intalco, and since 1968 the manager of Essex's 
plant at Boonvilie, Indiana, has given deposition testimony 
concerning shipment and “notallation of the Troperzi at Intuleosi, 
4ts start-up, maintenance and operation there, {ts subsequent 
removal to the Essex plant at Boonville, and operation of the 


Properzi at Boonville, Indiana. 


9. THOMAS L. SEIFERT, in 1967 and 1968 a lawyer in 
the gencral counsel's office at Essex, has given deposition 
testimony concerning the July 25, 1968 meeting between repre~ 
sentatives of AHAX and Essex to resolve the dispute about 
allocation of fixed costs and other expenses of the Properzi 


operation at Intaleco. 


40. JAKES M. MORRIS, was the president of Nichols 
any Cus ti. 145-1958. He has given deposition 


» eorcerning the sale of the Properszi to E 


Propersi operation; the cancellaticn 
by isorx of vhe second Medel 8 vVropercd it had ordered; 
unl the release ef claims given to Nichots and Continuus b 
y 


Essex. 


11. PAUL K. RAIFORD wac production manager and 
plant manarer for Wiechols in 1967 ane 1958. He has given 
Cunosition testimony concerning, the technical assistance 
riven by Nichoic La connzction with ins! 


Properzi at Intalco. 


Dated: New York, N.Y. 
November 21, 1973 


PAUL, WEISS, RIFGIND, WHARTON &@ GARRLS 
Attorneys for Pluintifr 
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Defendant’s List of Witnesses and Proposed Testimony 


(See Opposite Ja") 
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AMDRICAN HETAL CLIMAX, INC., ‘ 
Plaintiff, : 
~against- 2 69 Civ. 1979 - C2H 
ESSEX INTCRUATIONAL, INC., i Gals No, 121 (2) 
Defendant. z 
Pd nr ae ea Se aoe eee eer ete 


DEFENDANT'S LIST OF WITNESSES 
¥ 


AND PROPOSED TESTINCNY 


Defendant Essex International, Inc. ("Essex"), 
proposes to call the following as live witnesses upon the 
trial of this matter (subject, of course, to their avail- 
ability at the time): 


Jaaes C. Lunston 
Charles V. Kilburn 
Edware G. Murray 
P. W. O'Malley 
Thomas 1. Seifert 


Defendant proposes to introduce deposition testi- 
mony from the following witnesses if they are not present 
at the trial and are beyond the subpoena powers of the 
Court: 


Thorley D. Exrigss3 
Herbert ©. Tlougna 
Robert Ferric 
Stephen A. Purbecrer 
R. A. Gustafson 
Thomas D. Kaufmann 
Qs. Re. dee 

Ian Ross Macbonald 
Janes M. Morcis 
Paul mM. Roiterd 
Pi$dlip Thaure 


Sumiary of Testine:y 

1. James C. Dunston, in }966 through 19€8 the 
Vice-President of the Wire & Cable } vision of fasex, can 
testify about meeting: : ° seerning the progress of the 
Proper2zi project, the attempt to sell the Properzi to 
American Metal Climax, Inc., the decision to remove the 


Properzi fro. Intalco, and the meeting with American Metal 


Climax concerning sett ani nf the dispute over the re~- 


moval of the Properz’.“: . Intalco. 


2. Charles V. Kilburn, in 1°67 and 1968 an 
engincer employed by Essex, can testify about problems with 
Properzi maintenance, organization of the Properzi crew, 
production and technical problems regarding porfornanse by 


the Properzi, and the removal of the Propersi from Intal-c. 


‘ | 
3. Edward G. Murray. from 1966 to 1969 in charge 


of purchasing metal and forecasting metal reqrirements for 
Essex, can testify about Essex’ aluminum requirements and 


purchases. 


4. P.W. CL tey, in 1966 through 1968 the 
President of Essex, can testify concerning negotiations with 
American Mctal Climax regarding the Properzi project, 
negotiations regarding an aluminum reduction plant joint 
ventura with Anerican Metal Climax, the decision to remove 
the Properzi, and rssex' eneral aluminum purchase requirc- 


ments, 


5S. Thomes L. Seifert, in 19€7 and 1968 an attorney 


ai 


empleyed by Essex, can testi fy about the mecting with Mr. 
, % 


ee 


Clough on Judy 25, 1968 and the subsequent mail 


io 
: 

wa 
5 
>» 
s/ 


6. Thorley Lb. Briggs was a process engineer and 


ecomptreller at Intalco during the times relevant to this 


case. His deposition testimony concerns Properzi operat:conr3 


and Properzi maintenance problens, 


7. Werbert C. Clough was a Vice-President of 
Amerizan Metal Cliima., Inc. Cuzing the time relevant to this 
caye. His deposition testimony concerns the lease and 
purchase agrecnents, the Properzi project, the settlement 
negutiatiens and the subsequent retention cf th2 Essex check 


by American Metal Climax. 


8. Robert Ferrie wasthe assistant plant manager 
at Intalco @uring the time of the Properzi venture. His 
Ceposition teatimony concerns erganizatioa at Intalco, 
Proserzi inaintenance problems, the personne] situation at 


Intalco, and removal of the Properzi. 


9. Stephen A, Ferbacher wes a Vice-Presider.t of 


American Metal Climax in 1967 and 19°83 and was President of 


AMAN Rluninum Company in 1966, 1967 and 1968. ilis deposition 


testimony concerns negotiations for a joint venture aluninum 


reduction plant, conferences between £39cx and American 


Metal Clisax cegarcding the Properzi project, Husex' resoval 


ef the broperz1, ani the retention of Esacx' settienent 


cherk by serdicoan Metal Caiiaax, 


10. 2, A. Gartafaon was the Lab Sup rintendent 


ard fachnicad Dirctetes it Intslco whes the rroparzd was Checu 


3 


His deposition testimony conceras lab and technical 
arrlyses of the Properzi product ag well a3 the lab support 


for :he Properzi operaticn. 


li. Thomas D. Kaufmann was Vice-President of 

AMA% Aluminum Company in 1966, 14G7 and 1968. Wis depositicn 
testimony concerns negotiations for a joint venture between 
Egsex and Axcrican Metal Climax, negotiations between Essey 


and American Metal Climax concerning the Properzi, mainte- 


nance problemas at Intalco, and removal of the Properzi. 


12. C.K. Li was the Assistant Cast House 
Superintendent at Intalco and the engincer in direct charge 
of the Properzi on behalf of Ancrican Metal Climax during 
most of the time the Properzi was at Intalco. His deposi- 
tion testimony concerns the Properzi crew, maintenance auc 


Bupport problems, and day-to-day Properzi operat /on3. 


13. Ian Ross MacDonald was the Cast House 
Superintendent at Intalco during tne time of the Propers§ 
project. His deposition testimony concerns orgen.zarion 4 
Intalco, maintenance procedures at Intalco, and maintenance 


witn respect to the Properzi. 


14, James M. Morris was the President of Nichols 
Aluminum Company during the period of 1966-1969. His depori- 
tion testimony concerns sale of tha Properzi to Essex, 


technical details with respect to Properzi operation, and 


the release given to Nichola and Continuus by Lusex. 


35. Paul K. Raiford was a Production Manager an! 


Plant Manaycr for Nichola Aluninum Compary fa 1967 and 1958. 


4 : 


Wie deposition testimony conceras his visits 


technical details with respect to the Properst 


assistance gaven by Nichols. 


16. Phillip Thaure was the frody 


Inta)co in 1°67 and 1908. His deposaion t 


organization at Intalco, Proporzi onerations 


etion Manay 


wstinw vy cor 


to Intalco, 


and technical 


ar at 


Acer 


3 at Intalco, 


maintenance problems, and reinoval of the Properzi. 


Defendant may also call 


listed by plaintiff and veserves the right 


te read the 


witness any witness 


deposition of any other witness who hex meen deposed in this 


matter. Defendants may or may not actualiy 


call each or 


of the above-listed witnesses (or offer their ceposition 


testimony), depending upon the aaturc and scop? of pia 


tiff's case. 


No*eda: New York, Mew York 


October 12, 1973 


WHITE & CASE 


py MTom Tithe 
A 


Member Of the Firm 


Attorneys for 


5 


Defendant 


in- 


any 


' 
| 
| 
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Plaintiff's Proposed Findings of Fact 
and Conclusions of Law 


UNITED STATES DISTRICT COURT 


SourHerN District or New York 
[Same TitLe] 


Plaintiff American Metal Climax, Inc., proposes the 
following findings of fact and conclusions of law: 


Finpincs or Fact 
The Parties 


1. Plaintiff American Metal Climax, Ine. (*‘Amax’’), 
is a New York corporation with its principal place of busi- 
ness in New York. |Facts Not in Dispute (1).] 

2. Defendant Essex International, Inc. (‘‘Essex’’), is a 
Michigan corporation with its principal place of business 
in Indiana. [Facts Not in Dispute (2).] 


3. The element aluminum, ‘‘primary aluminum,’’ is 
obtained commercially by a two-step process. First, the 
basic ore, bauxite, is refined into aluminum oxide, ‘¢alu- 
mina.’’? The alumina is then subjected to an electrochemical 
process in a ‘reduction plant’’ made up of one or more 
‘‘not lines.’? This process results in molten aluminum, 
which may then be cast into ingot or other forms. Fr, 
39a-43. ] 


4. At the time with which we are concerned, plaintiff 
Amax owned a half-interest in Intaleo Aluminum Corpora- 
tion (‘‘Intaleo’’), which operated a reduction plant at 
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Ferndale, Washington. Thus Amax was possessed of a 
supply of primary aluminum. [Facts Not in Dispute (13), 
(14); Tr. 39a, 50.) 


5. Defendant Essex was in the business, inter alia, of 
manufacturing wire, cable and related products from pri- 
mary aluminum. {Facts Not in Dispute (2); Tr. 575-76.] 


6. S.p.a. Continuus (‘*Continuus’’) was an Italian 
firm which made, in various sizes, a machine for the con- 
tinuous casting of molten aluminum into aluminum rod. 
The machine, named after its designer, was called a ‘‘ Pro- 
perzi.’’ [Facts Not in Dispute (3), (5); Tr. 43-48. ] 


7. Office Technique des Trefiles (““OTT’’) was a French 
enterprise. It manufactured automatic coilers which 
wound the rod produced by a Properzi into coils. [Tr. 48, 
416.] 


8 Nichols Aluminum Company (‘‘Nichols’’) was tue 
American agent for Continuus and OTT. [Facts Not in 
Dispute (4); Morris Dep. 51-52 (Def. Ext. D-731).] 


Background 


9. In April 1966, defendant Essex ordered through 
Nichols a Model 8 Properzi and an OTT automatic coiler. 
Essex had had previous experience with Properzi, having 
owned ar.1 operated a smaller model from 1953 to 1957. 
[Facts Not in Dispute (6); Tr. 575, 594-96. ] 


10. The Model 8 Properzi, when operated in conjune- 
tion with the OTT coiler, casts and rolls molten primary 
aluminum into the 34” coiled aluminum rod from which 
wire and cable are fabricated. The Model 8 Properzi 
ordered by Essex was the newest and largest model: it was 
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warranted by Continuus to produce 14,000 pounds of alu- 
minum rod per hour. Smaller nm. “els manufactured by 
Continuus had long been in operation in the United States, 
and two other Model 8’s were to be delivered simultane- 
ously to Aleoa and General Cable. When Essex ordered 
the Model 8, Essex planned to install the machine at 
a fabrication plant which Essex was then building in 
Paducah, Kentucky. [Facts Not in Dispute (5), (7), (8); 
Tr. 43, 47-48, 444, 514, 575-76, 601-02; Morris Dep. 12, 45-46 
(Def. Exh. D-731).] 


11. At about the time that it ordered the Model 8 Pro- 
perzi, Essex wanted to insure itself a regular, low-cost 
source of primary aluminum. To this end, Essex had talks 
with a number of aluminum producers, including Amax, 
aimed at finding a partner to share in the construction of 
a reduction plant. (380-81, 437-38, 575-77; Publow Dep. 
14-17 (Pl. Exh. P-104); Pl. Exh. P-9.] 


The Properzi Agreements between Amaz and Essex 


12. In about August 1966, in the course of these dis- 
cussions, Essex and Amax reached an agreement in prin- 
ciple on another venture: Essex would lease its Model 8 
Properzi to Amax and would install it at the Intaleo plant 
in Washington, where Amax would produce and sell Pro- 
perzi rod to Essex and other customers. (Facts Not in 
Dispute (12), (15); Def. Fxh. D-95.] 


13. In deciding to deal in this fashion with Amax, 
Essex rejected a proposed aluminum purchase agreement 
with Consolidated Aluminum Company which, by eliminat- 
ing transcontinental freight costs, would have enabled 
Essex to obtain rod for its Midwest fabrication plants at 
a lower total cost than the deal with Amax offered. The 
critical determining factor which made Essex choose an 
agreement with Amax over any alternative proposal was 
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the possibility of a future joint venture with Amax in a 


reduction plant. [Tr. 380-82, 437-38, 579-77; Publow Dep. 
14-17 (Pl. Exh. P-104) ; Pl. Exh. P-9.] 


14. Two formal written contracts dated December 14, 
1966 set out the terms of the agreements between Essex 
and Amax with respect to the Properzi—the ‘‘bailment 
lease agreement’? and the ‘‘supply contract’? The con 
tracts were drawn by Essex. They were to rua until De- 
cember 31, 1973, or such other date as might be mutually 
agreed upon. [Facts Nou in Dispute (17); Pl. Exh. D-1, 
D-2, D-97, D-98.] 


15. Under the vailment lease agreement, Essex leased 
the Properzi to Amax for a rent of $10. Amax was to 
pay no additional rent or royalty for use of the machine 
to manufacture rod for sale to Essex. At any time that 
the machine was not being operated to produce rod for 
Essex, Amax could use it to produce rod for its own use 
or for sale to others—paying Essex a royalty of 14¢ per 
pound for rod produced for Amax’s own use, and %g¢ per 
pound for rod sold to others. [Pl Exh. D-1.] 


16. Under paragraph 3 of the bailment lease agree- 
ment, Essex’s duties were as follows: 


‘¢Bssex will install the Properzi at the location 
at said Ferndale, Washington plant designated by 
Amax, in consultation with Amax. After installa- 
tion, Essex will provide adequate training at Fern- 
dale in the operation of the Properzi for the orig- 
inal crew of personnel, who will operate the Proper- 
zi. Essex will be responsible for the original run- 
ning in of the Properzi and Amax’ responsibility, 
under the rod bar stock Purchase and Sale Agree- 
ment between the parties of even date herewith, for 
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the delivery of bar stock will not start until the 
Properzi is fully installed by Essex and operating 
normally. Throughout the life of this lease Kssex 
shall be obligated to give Amax, or its designee, all 
the technical assistance needed to run said Properzi. 
Should the Properzi fail to live up to specifications, 
Essex promptly will fix or remove the Properzi and 
restore the site.’? [Pl Exh. D-1.] 


17. Paragraph 4 of the bailment lecse agreement read: 


‘‘From the completion of the installation of the 
Properzi, expected on or before March 31, 1967, and 
its running in subsequent to that date, Amax shall 
be responsible for the day-to-day maintenance of the 
Properzi, making repairs as necessary for its preser- 
vation, subject to ordinary wear and tear.’’ [P. 


Exh. D-1.] 


i8. The conditions under which Essex had the right to 
remove the Properzi from Intaleo were set out in para- 
graph 7(d) of the bailment lease agreement: 


‘¢Amax agrees as follows: 
* * * 

‘«(d) to permit Essex to enter the Ferndale plant 
and take possession of the Properzi and remove it in 
the event of any breach by Amax of any of its 
agreements herein, or, if during the period of this 
lease or any extension thereof, bankruptcy or in- 
solvency proceedings are commenced by or against 
Amax or Intaleo, if a receiver is appointed to take 


possession of the business of Amax or Intaleo, or if 


Amax or Intalco discontinue business on the prem- 


ises.’’? [Pl]. Exh. D-1.] 
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19. The supply contract provided in pertinent part that 
Essex would purchase coiled aluminum rod from max, at 
a price of 23.86 cents per pound F.O.B. Intaleo, based on a 
published aluminum ingot ‘‘book price”’ of 24.5 cents per 
pound. The contract price for rod was to “ry upward or 
downward by the amount that the book price of ingot might 
vary from time to time. Essex was obligated to purchase 
and Amax to supply at least 15 million pounds of rod in 
1967 and 18 million pounds annually from 1968 through 
1973. [Pl. Exh. D-2; Def. Exh. D-735; Tr. 53-56. ] 


Essex’s Second Model 8 Praperzt 
and the Essex-Alcoa Contract 


20. In May 1967, before the first Model 8 Properzi 
had been received at Intaleo, Essex ordered a second 
Model 8 for installation in 1968 at its facility in Paducah, 
Kentucky. [Facets Not in Dispute (34), (28).] 


21. To secure a supply of primary aluminum for the 
Properzi to be installed at Paducah, Essex began nego- 
tiating with Alcoa for the purchase of molten aluminum 
from the Aleoa reduction plant in nearby Warrick, Indiana. 
Under the terms of a written contract dated December 26, 
1967, Essex agreed to buy 22 million pounds of aluminuin 
from Alcoa in 1968, and 50 million pounds in each of the 
years 1969 through 1983. The cost to Essex of making rod 
from Aleoa aluminum was appreciably less than the cost 
of buying aluminum rod from Amax, principally because 
the freight charges for delivery of aluminum to Paducah 
from Aleoa’s Indiana plant were substantially less than 
those from the Intaleo plant in Washington. [Facts Not in 
Dispute (32); Pl. Exh. P-9, P-54; Publow Dep. 33-36 (PIL. 
xh. P-104).] 
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The Amaa-Okonite Contract 


22. On December 20, 1967, as was its right under the 
bailment lease agreement with Essex, Amax contracted to 
supply a minimum of 120 million pounds of Properzi rod to 
The Okonite Company during the years 1968 through 1972. 
The price was to be 26.8 cents per pound, based on an 
aluminum ingot book price of 25.0 cents per pound, with 
the contract price for rod varying as the pillished price 
of ingot might vary. [Pl. Exh. D-136.] 


Installation of the Properzi at Intalco 


93. Delivery and installation of the Model 8 Properzi 
at Intaleo, forecast for March 1967, was delayed until No- 
vember 1967 through no fault of either Amax or Essex. The 
OTT coiler arrived even later, and was not installed until 
March 4, 1968. [Facts Not in Dispute (28), (31); Def. Exh. 
P-48).] 


94. From November 1967 until May 1968, the Properzi 
crew at Intalco and Charles Kilburn, the project supervisor 
from Essex who had had previous experience with Proper- 
zis, worked to de-bug the new machine and bring it to nor- 
mal operation. They were assisted at times by experts 
from Continuus and Nichols. (Tr. 993-309, 594-96, 640-42 ; 
Def. Exh. P-48.] 


25. Kilburn and the Intaizo crew encountered problems 
in their efforts to bring the Properzi up to its rated produe- 
tion of 14,000 pounds of rod per hour. These problems were 
not atypical: all three Model 8’s then installed in the 
United States experienced difficulties with the copper ring 
mold and the pouring spout, and the secondary cooling sys 
tem as originally designed has never been used on any 
Model 8. But Aleoa and General Cable succeeded in 
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mastering the problems fairly soon after installation, and 
their machines were performing up to specifications. | Rai- 
ford i . 17-20, 28-37, 39, 42, 78-81, 94, 96-97, 99 Bap Exh. 
D-732); Morris Dep. 86-87 (Def. Exh. D-731) ; . ta0-2te) 


26. In early 1968, when the rmmning in of the Properzi 
at Intaleo was taking longer than had been anticipated, 
Amax and Essex had discussions as to when the Properzi 
would be considered ‘‘operating normally,’’ so that respon- 
sibility for maintenance and operation of the machine would 
shift from apres to Amax. By an exchange of letters dated 
January 22, 1968 and February 8, 1968, the parties agreed 
that the cadhireee would be considered operating normally 
and would become the responsibility of Amax when it had 
operated for two weeks at an average production of 12,600 
pounds per operating hour, and had produced in the two 
weeks at least 750,000 pounds of acceptable rod. [Tr. 586- 
87; Pl. Exh. P-12, P-13.] 


27. During the period November 6, 1967 through May 
16, 1968 the quantity of vod produced by the Properzi 
steadily inereased, and for a short time production aver- 
aged 11,000 pounds per hour, but rod production at Intaleo 
never reached the level at which the parties had agreed 
the machine would be ‘‘operating normally,’’ [Def. Exh. 
P-48, Pl. Exh. P-2, Tr. 660.] 


Abandonment of the Proposed Pot-Line Venture 
and Essex’s Overcommitment for Rod 


28. By March 1968, the possible Amax-FEssex jointly- 
owned reduction plant was moribund. As Amax vice- 
president Kaufmann said of a telephone conversation he 
had with Essex vice-president Dunstan on about March 13, 
1968: 


‘As for planning [Essex president] O’Malley’s 
trips to Newfoundland [te view a possible joint pot- 
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line site], I emphasized that the timing eouldn’t be 
worse. I said when asked I had told Amax officials 
that our experience with Essex over the year had 
shown that on the technical front the Properzi 
machine was a year late and not yet working prop- 
erly, that on the commercial front Essex had gotten 
out of their contract commitments in 1967 claiming | 
no legal or moral obligation, and during 1968 asking | 
for better terms, and that finally on the financial 
front Essex is yet to pay Amax any money owed, 

and have cavilled over every charge. He got the 
message.’’ (Pl. Exh. D-93.) 


{Kaufman Dep. 27-29 (PI. Exh. P-105); Def. Exh. P-14, 
Pl. Exh. D-93.] 


29. As of March 1968, moreover, Essex forecast that it 
would need no more than 22 million pounds of rod an- 
nually. (Actually, in 1968 Essex used only 17.5 millien 
pounds.) But Essex was contractually obligated to buy 
18 million pounds of rod from Amax annually. And in ad 
dition, it was committed to buy 22 to 50 million pounds of 
aluminum each year from Alcoa for the second Properzi 
at Paducah—-which had a capacity to produce up to 60 mil- 
lion pounds of rod per year. [PI. Exh. D-2, P-54, P-62, P-64, 
P-66; Tr. 514-16.] 


30. On May 2, 1968, Nichols offered to send in its own 
men and—within four weeks—bring the Intalco Properzi 
up to the standards of normal operation set by the parties. 
The total cost to Essex would be not more than $16,000, to 
be paid only if Nichols were successful. Essex claims now 
that Nichols’ proposal did not in fact track the parties’ 
definition of ‘‘operating normally.’’ But Morris of Nichols 
testified that Nichols proposed what Essex requested. And 
surely Essex never asked any clarification. Instead, | Kissex 
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rejected the Nichols proposal, telling Morris that it ‘*was 
not going to spend any more money on the equipment.’’ 


[Pl. Exh. P 24; Morris Dep. 92-97 (Def. Exh. D-731).] 


Essex Terminates the Properzi Agreements 


31. By registered letter dated May 10, .968, Essex 
gave notice to Amax that it had determined to remove the 
Properzi from Intaleo, asserting that the machine had failed 
to live up to specifications. Essex said further that removal 
of the Properzi would terminate the aluminum supply con- 
tract between the parties. In neither this letter nor any 
other did Essex claim any failure on the part of Amax or 
Intaleo personnel. [Pl. Exh. P-29.] 

32. In letters dated Mey 17 and May 29, 1968, Amax 
rejected the Essex claims. In the May 29 letter, Amax 
gave notice: 


‘‘Amax will hold Essex responsible for its loss of 
profits, its damages from being forced to acquire 
redraw under other arrangements in order to ful- 
fill iis commitments and all other loss and damage 
resulting from Essex not performing both the Bail- 
ment Lease Agreement and the Aluminum Purchase 
Agreement dated December 14, 1966. Essex has no 
right to remove the Properzi and Amax will hold 
Essex responsible for the consequences of such 
removal an? the refusal of Essex to put the Properzi 
into operation promptly.’’ [Pl. Exh. P-31, P-34.] 


Essex Tries to Sell the First Properzi or Cancel the Second 


33. In June 1968 there were tentative settlement dis- 
cussion. between Amax and Essex turning on the possibil- 
ity of Amax buying the Properzi at Intaleo, but the dis- 
cussions were inconclusive. Amax consulted counsel in 
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the State of Washington as to whether it should attempt 
to prevent removal of the Properzi by Essex, and was 
advised not to interfere with the removal. [Tr. 59-62, 745- 
44. ] 


34. In June 1968 Essex took steps to cancel its order 
for the second Properzi. On June 7, it wrote to Nichols to 
complain of deficiencies in the Properzi at Intalco, but it 
did not ask that Continuus take back this first Properzi. 
It did no more than put Nichols on notice that Essex might 
not aecept the second Properzi scheduled for shipment to 
the United States in July 1968. [Pl. Exh. P-2.] Indeed, 
at no time did Essex ever contemplate abandoning the use 
of a Model 8 Properzi; its decision was only to reduce its 
Properzi involvement from two machines to one. And it 
made economic sense for that one to be in the Midwest 
rather than the far Northwest. 

35. On June 25, 1968, Nicols said that, if Essex were 
to offer unconditional releases of any claims arising out 
of the Properzi equipment and the OTT coiler, Nichols 
would recommend that Continuus and OTT accept eancella- 
tion of the pending orders and return Essex’s down pay 
ments as soon as the machines were sold elsewhere. On 
June 28, Essex vice-president Dunstan wrote Nichols that 
such a settlement would be satisfactory to Essex: 


‘‘Kssex would accept as a satisfactory settlement 
thereleasing of Continuus, O0.T.T. and Nichols from 
any claims arising from the Properzi operation at 
Bellingham, provided they agreed to the cancellation 
of the pending orders and returned the down- 
payments we have made to each of them. 


‘Tf this is acceptable to the two principals, please 


advise and we will send you a letter of release.’’ 


(Pl. Exh. D-276.) 
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In October 1968, after other buyers had been found for the 
machines, Essex concluded settlements with Continuus, 
Nichols and OTT on the precise terms established in June 
1968. [Pl. Exh. P-26, D-276, Def. Exh. D-304, D-302.] 


Essex Installs the Intalco Prope rei at Booxville, Tndiana 


26. On June 24, 1968, Essex began to dismantle the 
Properzi and remove it from the Intaleo plant for instal- 
lation elsewhere. Following the advice of counsel, Amax 
did not interfere with the machine’s removal. [Tr. 701-02, 
61-62.] 

87. Essex stored the Properzi temporarily, and then 
installed it at a new Essex plant in Boonville, Indiana, near 
Aleoa’s Warrick reduction plant. Installation at Boon- 
ville began in March 1969, and the machine was operating 
satisfactorily by April 1969, Essex with Nichols’ help hav- 
ing made some design modifications not amounting to major 
innovations in the machine. [Tr. 701-07, 719-27. ] 


Damages Suffered by Amar th rough Essex’s 
Te rmination of the Properzi Agreements 


9 


38. Exsex’s removal of the Properzi from Intaleo in 
June 1968 foreclosed Amax from fulfilling its contractual 
commitments to sell 120 million pounds of rod to Okonite in 
1968-1972, and 105.9 million pounds of rod to Essex in 
1968-1973. (The Essex supply contract called for delivery 
of 108 million pounds in 1968-1973, but Amax had in fact 
shipped 2.1 million pounds of rod to Essex during the 
Properzi start-up period, under a separate billing arrange- 
ment with Essex.) [Pl. Exh. D-136, D-3, P-103.] 


89. The cost of producing the Properzi rod at Intalco 
in May 1968 was 17.0 cents, the largest component in that 


ott 
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cost being 15.8 cents for the molten mete' used. [Tr. 163- 
180; Def. Exh. D-30.] 


40, As the selling price per pound in the Essex contract 
was 24.36 cents as of May 1968, Amax’s profit (contract 
price minus cost) on the sale of rod to Essex would have 
been 7.36 cents a pound, or $7,794,240 on 105.9 million 
pounds. [ Pl. Exh. D-2.] 


41. As the selling price per pound in the Okonite con- 
tract was 26.80 cents as of May 1968, from which those cora- 
ponents representing 1.40 cents for freight charges and .38 
cents for the royalty to Essex should be deducted in comput- 
ing Amax’s lost profits, Amax’s profit on the sale of rod to 
Okonite would have been §.02 cents 2 pound, or $9,624,000 
on 120 million pounds. [Pl. Exh. D-136. ] 


42. The removal of the Properazi denied An.ax the op- 
portunity to make a total profit of $17,418,240 on the sale 
of rod to Essex and Okonite. However, Amax was able to 
resell the amounts of aluminum involved, in the form of 
T-ingot, at a lesser profit than it would have earned if the 
alum‘num sales had been in the form of Properzi rod. Hence 
the lesser profit made on the sale of T-ingot should be 
deducted from the total profit Amax would have made on 
the sale of Properzi red, to compute the amount of Amax’s 
lost profits resulting from removal of the Properzi. [Tr. 
86-90, 179-80, Pl. Exh. P-106.] 


18. The cost of producing a pound of T-ingot at Intaleo 
in May 1968 was 16.2 cents. As the selling price per pound 
of T-ingot in May 1968 was 22.1 cents, Amax’s profit on the 
sale of 225.9 million pounds of T-ingot was $13,328,100. 
(Tr. 88-90, 179, Pl. Exh. P-106.] 
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44. $4,090,140, the difference between the profit Amax 
* contract cus- 
tomers, Essex and Amax, and the profit 1: ax did make 
by selling that amount of aluminum in the form of T-ingot, 
is the amount of damages suffered by Amax because Essex 
terminated the Properzi agreements. [Tr. 90, Pl. Exh. P- 
106. | 


would have made selling Properzi rod to } 


45. At the trial of this case, an Essex witness suggested 
that Amax’s cost of producing a pound of Properzi rod 
was higher than 17.0 cents, (and Amax’s lost profits lower, 
therefore), when the Amax cost figur*s were compared to 
(a) the separate billing arrangements made for the 2.1 
million pounds of rod produced at Intaleo during that 
costly start-up period, (b) the costs incurred at the Essex 
plant in Boonville during the first few mor‘hs of the 
Properzi start-up period, and (c) the price Aleoa charged 
Essex for converting molten metal to rod. [Tr. 447-77; 
Def. Exh. D-726, D-729.] 


46. There is a fallacy in the Essex comparison, how- 
ever, which renders the Kssex figures meaningless: The 
Essex computations would equate the .£8 cent per pound 
difference between Amax’s 17.0 cost of producing a pound 
of rod and its 16.2 cent cost of producing a pound of T-ingot, 
with the 3.0 cents per pound charges Essex incurred to 
convert molten metal to Properzi rod. The equation is 
meaningless because the two figures represent entirely dif- 
ferent computations. Properzi rod is not prodv ed from 
T-ingot, but from molten metal. The cost of converting 
molten metal to Properzi rod includes all of the machine 
costs and direct labor costs involved in running the Pro- 
perzi, plus shipping costs, dross recovery costs, and an allo- 
cation of general plant overhead costs or rent. The pre- 
mium for rod over T-ingot, however, represents the cost of 
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the additi nal n achine time needed to make rod over that 
required for casting T-invot, and the cost of the alloying 
ingredients needed for rod. [Tr. 163-80; Def. Exh. D-30.] 


The Aqreeme nt of July 25, 1968 


17. During the first half of 1968 a collateral dispute was 
troubling the parties: Essex refused to pay in full the 
monthly invoices from Amax for Proy erzi rod being shipped 
from Intaleo during the running-in salad: Essex asserting 
that a disproportionate share of Intaleo fixed costs was 
being allocated to the Properzi project in the Amax billings. 
Finally, on July 5, 1968, Essex ac knowledged that, of the 
$4159 728.95 balance unpaid of Amax’s tote al billings covering 
aluminum purchases, labor and other costs, 6 S984 ON8.95 
has basis in facet, but the 467,830.00 of fix 1 char havea 
never been resolved to our satisfaction.’’ The parties de- 
cided to have one last meeting to see if they could reach a 
compromise on the $67,830 in fixed charges. EP. Exh. P- 
103, P-18, D-12, P-20.] 


48, On July 25, 1968, Essex vice-president Dunstan and 
Essex attorney Siefert met with Amax vice-president 
Clough, who was unaccompanied by any attorney. Clough 
agreed to accept $424,898.95 from Essex, as payment for 
the balanee owing on the Amax invoices to Essex. Nothing 
was discussed at the meeting about settlement « ° the con- 
troversy between the parties concerning Essex’s te rmina- 
tion of the lease and supply agreements. [Tr. 62-67, 122- 
94, 494-95, 530-83, 557-58; Pl. Exh. P-19, P-101, pia] 


Es sea ’s Re stric tive ly Endorsed Che ( k for $ ‘24, 398.95 


49, On July 26, 1968, Essex sent Amax a check in the 
amount of $424,898.95. The check bore an endorsement 
stating 
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‘‘Negotiation of this check constitutes final settle- 
ment of all disputes arising from Bailment Lease 
Agreement, and Purchase and Sale Agreement, both 
dated December 14, 1966, between Essex Wire Cor- 
poration and American Metal Climax, Ine.?” (ER 
Exh. P-21.] 


50. This Essex check was received by Amax on July 29, 
1968. Amax did not cash the check, but held it for five 
months while it consulted with house counsel and retained 
outside counsel for advice about suing Essex for breach of 
the Properzi agreements. On January 2, 1969 Amax re- 
turned the check to Essex. This lawsuit was commenced on 
May 8, 1969. [Tr. 69-71, 73-74, 129, 135-36; Pl. Exh. P-21, 
D-49, D-51.] 


51. Amax did not hold the $424,898.95 check with the 
intention of lulling Essex into a false sense of security. 
Amax was certain that the failure of the check to clear 
would be noticed by Essex. As the check was neither a 
eashier’s check, nor cer’ ‘fied, Essex did not lose the use 
of the money during the time the check was uncashed. By 
holding the check uncashed, however, Amax could neither 
invest nor earn bank interest on the money. [Tr. 71-72.] 


52. Amax took some time to decide what to do about 
the check, and whether te sue Essex, in large part because 
its corporate policy was to avoid litigation. [Tr. 73-74. | 

53. Amax’s then president, Furbacher, testified that 
one factor in holding the check while considering what to 
do about it was @ desire not to alienate a customer, Essex, 
with which Amax had other dealings. But the volume of 
such business was neither large nor unusually profitable 
for Amax. And, significantly, Essex remained an Amax 
customer after the check was returned and even after this 
action was begun. [Tr. 75-78, 130-134, 745, 748-49. ] 
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Damages Suffered by Amax through Essex’s 
Failure to Re-tender the Check 


54. Amax returned the $424,898.95 check because of the 
unacceptable restrictive endorsement. Essex has never 
offered unconditionally to pay Amax the $424,898.95 
which it had agreed to pay, which was concededly due, 
and which is still owing. Amax’s damages on account of 
Essex’s failure to perform the July 25, 1968 agreement 
amount to $424,898.95 plus interest from July 25, 1968. 


Conciusions oF Law 
Jurisdiction 


1. The Court bas jurisdiction of the parties and the 
subject matter of this action, pursuant to 28 U.S.C. 
§1922(a) (1). 


Essex Breech of the Properzi Agreements 


2. Defendant Essex breached the bailment lease agree- 


ment and the supply contract between the parties by fail- 
ing and refusing to complete the running-in of the Properzi 
so as to bring the machine to normal operation, and by re- 
moving the Properzi from Intalco without plaintifi’s con- 
sent, making it impossible for Amax to supply Properzi 
rod to Essex and its other customers. 

3. It is the cle eaning of the language of paragraph 
8 of the bailment |case agreement, which provided that 
Essex was responsible for the ‘‘original running-in’’ of the 
Properzi, that Essex had the duty of bringing the machine 
to the point where it was ‘‘operating normally.’’ The 
period « ‘‘original running-in’’ was to end only when 
normal operation began. 


4. The parties had agreed, as is evidenced by their ex- 
change of correspondence dated Janvary 22 and February 
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8, 1968, that Properzi would be considered ‘‘operating 
normally’? when it had operated for two weeks at an aver- 
age production of 12,600 pounds per operating hour, and 
had produced in the two weeks at least 750,000 pounds of 
acceptable rod. This subsequent agreement should be con- 
sidersd a pro tanto modification of the bailment lease agree- 
ment, spelling out the details of Essex’s obligation to bring 
the machine to normal operation. 


5. Essex did not bring the Properzi to the point of 
normal operation at Intalco, but removed the machine, 
claiming that the machine was incapable of operating nor- 
mally. This Essex claim is controverted by the following 
facts: 


a. Essex never asked Nichols or Continuus to 
take back the Properzi on the ground that it was 
incapable of operating normally; 


b. this Properzi was brought to normal operation 
within a month of its reinstallation at the Essex plant 
in Boonville, Indiana; and 


c. The Model 8 Properzis delivered to General 
Cable and Aleoa at about the same time as Essex 
received its Properzi were operating normally with- 
in several months thereafter. 


6. The fact thet Essex might have had to spend mort 
time and money than it origin lly expected to get the Pro 
perzi to operate normally does not justify Essex’s uni- 
lateral termination of the bailment lease agreement and 
supply contract. 


‘*it is a well-settled rule of law that a party must 
fulfill his contractual obligations * * *. If what is 
agreed to be done is possible and lawful the obliga- 
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tion of performance must be met. Difficulty or im- 
probability of accomplishing the stipulated under- 
taking will not avail iue obligor. It must be shown 
that the thing cannot by any means be effected. 
Nothing short of this will excuse nonperformance. 
The courts will not consider the hardship or the 
expense or ile loss to one party or the meagreness 
or uselessness of the result to the other.’’ 


Cameron-Ilawn Realty Co. v. City of Albany, 207 N.Y. 377, 
381 (1913). Accord, Krulewitch v. Nat. Importing & Trad- 
ing Co., Inc., 195 App. Div. 544, 186 N.Y. Supp. 888 (1st 
Dep’t 1921). 

7. There is no merit to the Essex contention that, under 
paragraph 3 of the bailment lease agreement, Essex had 
the right te remove the Properzi from Intalco if the ma- 
chine failed to live up to specifications. Essex was to have 
a right to remove the Properzi from Intalco only under the 
conditions stated in subparagraph 7(d) of the bailment 
lease agreement—if Amax breached any of its agreements, 
or went into bankruptey or receivership, or discontinued 
business on the Intaleo premises. 


8. It is clear that the Essex undertaking in paragraph 
3—to fix or remove the Properzi and restore the site—was 
intended for Amaz’s protection, to give Amax the option 
of requiring Essex to fix the machine or to remove it if 
the machine proved inoperable. If Essex beeame dis- 
satisfied with the performance of the Properzi, Kssex had 
its own remedv—a suit against Continuus and Nichols on 
the Properzi warranty running to Essex. 


9. It is quite reasonable within the intendment of the 
lease for Essex so to bear the risk of poor performance 
by the Properzi. The machine belonged to Essex. Mssex 
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was supposedly experienced with Properzis. And Amax 
had a right under the lease agreement to make contracts 
for the supply of rod to other customers—a right which it 
exercised in December 1967 by making the contract with 
Okonite which was to run through 1972. In these cireum- 
stances, paragraph 3 of the lease agreement cannot be 
interpreted as giving Essex a unilateral right to remove 
the Properzi, without any regard to commitments \max 
may have made with third parties, solely because Essex 
was not satisfied with the machine’s performance. 


10. From the credible evidence presented at trial, it 
appears that Essex’s reason for ending the agreements 
with Amax was not any conviction that the machine could 
not be brought up to normal operation, but rather a realiza- 
tion that the proposed pot-line venture with Amax had 
fallen in, coupled with the fact that Essex had no use for 
the rod it was committed to buy from Amax in addition to 
tue output of its second Properzi. In consequence, Essex 
rejected the Nichols proposal to start up the Properzi at 
Intalco on a risk-free basis, and began to make arrange- 
ments to reduce its Properzi commitment. 


Amax’s Damag:s for Breach of the 
Properzt Agreements 


11. Essex’s anticipatory repudiation of the bailment 
lease agreement and the supply contrac. constitutes a total 
breach of both contracts, and damages are therefore to be 
mea-".red in terms of the entire contract. Ga Nun v. 
Palmer, 202 N.Y. 483 (1911); Cohen v. Kranz, 12 N.Y.2d 
242 (1963). 


12. As Essex’s removal of the Properzi put it beyond 
Amax’s power to make Properzi rod for its contract cus 
tomers Essex and Okonite, Amax is entitled to recover 


¥ 
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the profit it would have made ‘. Essex had fully performed 
its obligations, the proper measure of damages being the 
difference between Amax’s cost of making rod and the 
contract price it anticipated receiving for the rod, less 
any profit received by Amax upon resale of aluminum in 
the form of T-ingot. U.C.C. §2-708(2) ; Hinckley v. Pitts- 
burgh Steel Co., 121 U.S. 204 (1887); Todd v. Gamble, 
148 N.Y. 382 (1896); Lehmaver v. Standar’ Specialty & 
Tube Co., 123 App. Div. 431, 108 N.Y. Supp. 402 (1st Dep’t 
1908) ; Biothermal Process Corp. v. Cohu & Co., 119 N.Y.S. 
2d 158 (Sup. Ct. N.Y. County 1953), aff’d in part and rev’d 
in part ow other grounds, 283 App.Div. 60, 126 N.Y.S.2d 1 
(1st Dep’t), aff’d, 308 N.Y. 689 (1934). 


13. Measured by this rule of damages, Amax’s lost 
profits on lost sales of Properzi rod attributable to Essex’s 
breach of the Properzi agreements amount to $4,090,140, 
together with interest thereon from May 10, 1968. C.P.L.R. 
§5001. 


Essex Breach of the July 25, 1968 Agreement 


14. It is uncontroverted that on July 20, 1968 the 
parties agreed that Essex would pay, and Amax would 
accept, $424,898.95 in satiszaction of all amounts thereto- 
fore billed to Essex by Amax for 2.1 million pounds of 
rod produced at Intaleo and shipped to Essex during the 
Properzi running-in period. Essex never did make that 
payment to Amax in an acceptable form, and the amount 
is concededly due and owing. Amax is therefore entitled 
to damages from Essex in the amount of $424,898.95, plus 
interest thereon from July 25, 1968, for breach of the July 
25, 1968 agreement. C.P.L.R. $9001. 
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Essex’s Defense and Counterclaim that 
Amazx Breached the Agreements 


15. Although Essex made no such claim at the time, it 
contends in this action that it was justified in removing the 
Properzi from Intaleo because Amax had breached the lease 
agreement by failing to provide adequate day-to-day main- 
tenance for the machine. The contention is advanced as 
an affirmative defense and as a counterclaim, but it has no 
merit. 


16. Under paragraph 4 of the bailment lease agreement, 
Amax’s obligation to supply day-to-day maintenance for 
the Properzi was to begin only when the machine had been 
run in and was operating normally. Since Essex never dia 
complete the ‘‘original running-in’’ of the Properzi, the 
time for performance of Amax’s contractual maintenance 
obligations never did arrive. 


17. The labor and maintenance services being provided 
at Intaleo during the Properzi’s running-in period were 
not being furnished by Amax pursuant to the lease agree- 
ment, but were to be paid for by Essex under a separate 
billing arrangement. In the July 25, 1968 compromise 
agreement, Essex succeeded in shaving $40,000 from the 
price it was charged for those services. 


18. The Essex counterclaim for damages for breach of 
the Properzi agreements by Amax must be dismissed. 


The Essex Defense of Consent or Waiver 


19. Essex asserts as an affirmative defense to Amax’s 
claims of breach of contract that Amax, by not preventing 
the removal of ‘ie Properzi from Intalco, physically or by 
a suit for an injunction, thereby consented to the removal 
and so waived any claims it had against Hssex. 
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90. There is no evidence in the record to show that 
Amax actually consented to removel o* ht Properzi, al- 
though it offered no phy: eal resistance to the removal. 


a. In May 1968, when Essex first informed Amax 
of its intention to take ont the Properzi, Amax re- 
plied promptly that: 


‘‘Bissex has no right « emove thi Mroperzi and 

Amax will hold Es-ex responsible for the conse- 

quences of such removal and the refusal of Mssex 
to put the Properzi into operation promptly.” 

b. Thereafter Amax consulted counsel to ask if 
it had a legal right to prevent Essex from retaking 
possession of a machine owned by Essex but leased 
to Ama: under a bailment lease agreement. It was 
the advice of counsel that Amax offer no resistance 
to the removal, and Amax followed that advice. 


c. Within a year after the removal of the Pro- 
perzi from Intalco, Amax commenced this action for 
damages against Essex on account of the removal. 

21, As a matter of '»w, Amax could not have enjoined 
Essex from removing the machine, because Amax had an 
adequate remedv at law for damages for breach of eontract. 
Kssex may | .d power to remove the Properzi and 
prevent Amuax’s performance of the Properzi agreements, 
but it is req.ired to respond in damages if that power is 
illegally exersi- 1. Dunston v. Hastings, 95 App.Div. 360, 
88 N.Y.Supn. 429 (1st Dep’t 1904). Hence there cannot be 
inferred froin {> “act of Amax’s noninterference with phys 
ical removal of the Properzi any requisite intent on Amax’s 
part to wa‘ve its claims against. Essex for damages for 
breach of contract. Davison v. Klaess, 280 N.Y. 252 (1939) ; 
Parsons v. Lipe, 158 Mise. 32, 79, 286 N.Y.Supp. 60, 107 
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(Sup. Ct. Onondaga County 1933), aff’d, 248 App.Div. 681, 


277 N.Y.Supp. 428 (4th Dept. 1935), aff'd, 269 N.Y. 630 
(1936). 


Essex’s Defense of Accord and Sutisfaction by Reaso 
0; Amax’s Retention of a Restrictively Endorsed Check 


22. Essex asserts by way of affirmative defense to 
Amax’s claims of breach of th’ \° ‘operzi agreements that 


at a meeting of the parties on Jusy 25, 1968, Essex with its 
counsel and Amax without counsel, Amax expressly agreed 
to accept $424,898.95 from Essex in compromise not only of 
outstanding invoices in a grea.er amount for rod deliveries, 
hnt also in full settlement of all disputes arising out of the 

roperzi agreements. All of the participants in that July 
25 conference testified at trial that nothing was discussed 
at the meeting concerning settlement of the larger contro- 
versy between the parties. Hence Essex’s defense that on 
July 25 Amax expressly agreed to settle all disputes in con- 
sideration of the $424,898.95 payment must fail for lack of 
proof of any express assent on Amax’s part. 


23. Essex contends nevertheless that Amax accepted 
the $424,398.95 check in full settlement of all disputes by 
retaining the check, so endorscd, for an unreasonable length 
of time before returning it to Fissex. 


(a) Whether a restrictively endorsed check has been 
retained for such an unreasonable length of time as to be 
deemed an acceptance of the condition on which payment 
was made, is a question of fact to be determined with regard 
to all the circumstances of the case. Chesaveake Industries, 
Inc. v. Brandt, 137 N.Y.S.2d 195 (Sup. Ct. N.Y. County 
1954); Tractor d Ecuipment Corp. v. Chain Belt Co., 50 
F.Supp. 1001 (S.D.N.Y. 1942). The mere fact of retention 
for an unusual lengih of time is not in itself enough to 
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constitute an acceptance. Patten v. Lynett, 133 App.Div. 
746, 749, 118 N.Y.Supp 185, 188 (1st Dep’t 1909) (‘‘While 
the checks were kept an unusual length of time, they were 
finally returned, and the learned trial court properly 
charged the jury that an accord and satisfaction was not 
proven.’’). The circumstances to be examined ought prop- 
erly to relate to the intent of the creditor in retaining the 
check for a time before returning it, and the detriment, if 
any, suffered by the debtor on account of such retention. 
Seen generally Annot., Creditor’s retention of check with- 
out cashing or negotiating it as acceptance in payment or 
settlement of an unliquidated or disputed claim, 13 A.L.R. 
2d 736 (1950). 


(b) In the circumstances of this case, set out in para- 
graphs 50 through 53 of the Findings of Fact, Amax’s re- 
tention of the restrictively endorsed check for five months 
before returning it is not to be deemed an acceptance of the 
condition on which payment was tendered. 


Fsse.c’s Estoprel Defense 


94. Essex asserts as a final affirmative defense that 
Amax is estopped to deny that it accepted the $424,898.95 
check pursuant to the restrictive endorsement thereon, be- 
cause of allegedly misleading conduct by Amax uron which 
Essex claims it relied to its detriment. That estoppel de- 
fense must fall because of a failure of proof of essential 
elements of the defense: 


(a) There ir no sufficient showing of any knowledge, 
realization or conscious election on Amax’s part to make 
Eesex believe the check had been accepted in accordance 
with its endorsement. On the contrary, Amax vice-president 
Clough testified that he was certain Essex had noticed that 
the check was being held uncashed, 
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(b) There is no sufficient showing that Essex was in- 
duced to settle with Nichols, Continuus and OTT in reliance 
on Amax’s conduct in retaining the check it received from 
Essex on July 29, 1968. Action in reliance on misleading 
conduct is action which would not have been taken but for 
the misrepresentation. In fact, Essex had determined in 
June 1968, more than a month before it issued the restric- 
tively endorsed check, that it would release any claims it 
had against Nichols, Continuus and OTT in exchange for 
their agreement to accept cancellation of the pending order 
for a machine Essex no longer wanted. 


Essex’s Other Counterclatins 


25. At the trial of this action the defendant withdrew 
its countercleims against plaintiff based on alleged fraud- 
ulent misrepresentation by Amax and upon an allegedly 
wrongful refusal by Amax to enter inio a joint venture 
with Essex for an aluminum reduction plant. The two 
counterclaims must be deemed to have been withdrawn with 
prejudice. 


Judgment to be Entered on Plainti/f’s Causes of Action 
96. Plaintiff is entitied to judgment: 


(a) on Counts I and II of its amended complaint 
for damagese for breach of contract by the defendant 
in the amount of $4,090,140.00 and interest thereon 
at the rate of 6 per cent from May 10, 1968; 


(L) on Count III of its amended complaint for 
damages for breach of contract by the defendant 
in the amount of $424,895,95 and interest thereon 
at the rate of 6 per cent from July 25, 1968; and 
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(c) for costs to be taxed by the Clerk of the 
Court and, upon allowance, to be included in the 
judgment. 


Dated: New York, N.Y. 
February 13, 1974 


Paul, Weiss, Rifkind, Wharton & Garrison 


by Jay H. Topkis 


Attorneys for Plaintiff 
345 Park Avenue 

New York, N.Y. 10022 
(212) 935-8000 
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Defendant’s Proposed Findings of Fact 
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UNITED STATES DISTRICT COURT 


SouTHERN District or New York 
[Same Tit.e] 


DEFENDANT’S Proposep Fixpines oF Fact 
I. GENERAL BacKGROUND 


1. Plaintiff, American Metal Climax, Ine. (hereinafter 
‘«« \inax), is a New York corporation with its principal place 
of business in New York City. (Pre-trial Order, p. 2, 11) 


2. Intaleo Aluminum Corporation (hereinafter ‘‘In- 
taleo’’) is a joint venture in which Amax has a 50% interest. 
Tntaleo constructed a new aluminum reduction plant near 
Bellingham, Washington during 1965 and 1966. (Pre-trial 
Order, p. 3, 9912-14; Tr. 50, 161) 


2. Defendant, Essex International, Ine. (hereinafter 
‘‘Essex’’) is a Michigan corporation with its principal 
place of business in Indiana. (Pre-trial Order, p. 2, 72) 

4. Continuus is an Italian company manufacturing the 
Model 8 Properzi continuous exsting and rolling equipment 
(hereinafter ‘‘the Model 8 Properzi’’). A Model 8 Pro- 
perzi consists of a casting machine and rolling mill which, 
in essence, starts with molten aluminum and converts it 
by means of a series of operations into 44 inch aluminum 
rod. (Pre-trial Order, p. 2, 193, 5; Ex. D-195; Tr. 47-48, 
687-88) 


5. Nichols Wire & Aluminum Company (hereinafter 
‘‘Nichols’’) was the United States agent for Continuus. 
(Pre-trial Order, p. 2, 14) 
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6. On March 25, 1966, Nichols offered to sell a Model 
8 Properzi to Essex subject to certain written conditions. 
(Ex. D-195) Essex accepted the offer and purchased the 


equipment for $600,000. (Ex. D-198) 


7. The Model 8 Properzi was warranted by Continuus, 
inter alia, to operate at a rate of 14,000 pounds per hour 
on E.C. aluminum rod. This warranty was limited to 
twelve months from the date of shipment from Continuus’ 
plant in Italy. (Pre-trial Order, p. 2, 17; Ex. D-195, pp. 
2, 5; D-199) 


8. The Model 8 Properzi ordered by Essex was to be 
the first of its size, although smaller models (Model 7, 
Model 6, Model 5, ete.) ‘a factured by Continuus were in 
operation in the United ° es, Essex originally intended 
to install the Model 8 |’reperzi at its Paducah, Kentucky 


plant. (Pre-trial Order, pp. 2-3, {8; Tr. 601-02) 


II. Toe Contracts 


A. Negotiation of Amaa-Essex Contracts 


9. In 1965 or early 1966, Essex commenced discussions 
with a number of primary aluminum producers in the 
United States in an effort to find a partner for an aluminum 
reduction plant. Essex approached Amax in this connec- 
tion in early 1966, and during the course of the discussions 
which followed it was suggested that since Essex had a 
Model 8 Properzi on order it might be installed at Intalco’s 
plant near Bellingham, Washington. (Tr. pp. 577-79) 


10. On August 5, 1966, Paul O’Malley, President of 
Essex, met with Stephen Furbacher, President of Amax, 
and reached a tentative agreement concerning installation 
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of the Model 8 Properzi at the Intalco plant. The draft 
of terms agreed upon at that meeting included: 


“4. Amax will manage the facilities and be re- 
sponsible for the production of coil in the Properzi 
facility. 


5. Essex, however, will be responsible not only 
for the installation of the equipment but also for the 
training of the personnel and debugging of the fa- 
cility.’”’ (Ex. D-95) 


This outline of terms was given to the attorneys for Amax 
to formalize in appropriate written contracts. (Ex. D-96; 
Pre-tr'al Order, p. 3, 779-12, 14-15) 


11. Two written agreements, the ‘‘Lease Agreement”’ 
(Ex. D-1) and the ‘‘Supply Contract’’ ( ix. D-2), both 
dated December 14, 1966, ultimately resulted. (Pre-trial 
Order, p. 3, (17; Ex. D-1, D-2) 


B. Essex’s Obligations Under the Lease Agreement 


12. Essex had four basic obligations under the Leas 
Agreement. First, Essex was obligated to install the 
Properzi at a location in the Intaleo plant determined in 
consultation with Amax. Second, after installation, Essex 
was obligated to provide adequate training in the operation 
of the Properzi for the original crew. Third, Essex was 
responsible for the original ‘‘ running in’’ of the Properzi. 
Fourth, Essex was obligated to give Amax all the technical 
assistance needed to run the Properzi throughout the life of 
the Lease Agreement. (Ex. D-1, 13) 


13. Although Amax had the responsibility under the 
Lease Agreement to operate the Properzi and although the 
Lease Agreement itself was silent as to which party had 
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responsibility during the period between ‘‘the original 
running in of the Properzi’’? and some later point when 
it was ‘‘operating normally”’ (Tr. 396-97), the parties sub- 
sequently agreed that the Properzi ‘‘will be considered 
operating normal be yond the original run in period and 
become the operating responsibility of Amax when’’ speci- 
fied conditions were met. (Ex. P-12, P-13) Thus, in addi- 
tion to the four obligations expressly set forth in the Lease 
Agreement, Essex also had responsibility for the Properzi 
for that period ‘beyond the original run-in period’’ until 
it was ‘‘operating normal.”’ (Pre-trial Order pp. 6-7, 130) 


C. Amazx’s Obligations Under the Lease Agreement 


14. Amax had four basic obligations under the Lease 
Agreement. First, Amax was to supply the original crew 
who would be trained by Essex. Second, Amax had re- 
sponsibility for operating the Properzi. As subsequently 
agreed by the narties, Amax’s operating responsibility did 
not comm. until the Properzi was ‘‘operating nor- 
mally.’’ (Ex. P-12, P-13) Third, once Essex had completed 
the installation of the Properzi and completed its ‘‘run- 
ning-in’? subsequent to that date, Amax was responsible 
for day-to-day maintenance and for making repairs. 
Fourth, once the Properzi was ‘‘operating normally,”’ 
Amax had an obligation to commence delivering rod pur- 
suant to the Supply Contract. (Ex. D-1, 113, 4) 


D. Obligations of Both Parties Under the 
Supply Contract 


15. Pursuant to the Supply Contract, Essex agreed to 
purchase at least 18 million pounds of aluminum rod during 
each of the years 1968 to 1973 out of the Pre perzi’s output, 
ad Essex |} id the right, at tts option, of purchasing up to 
95 million pounds in each of those years. (Ex. D-2, p. 1) 
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16. Amax had nv . bligation to make deliveries under 
the Supply Contract until the Properzi was ‘‘fully installed 
by Essex and operating normally.’’ (Ex. D-2, {2 


17. Amax had no obligation to deliver rod and Essex 
had no obligation to purchase rod and no right to demand 
deliveries if ‘failure of the Properzi rod processing and 
related equipment * * * to function properly * inter- 
fered with production.’’ (Ex. D-2, 13) 


* * 


III. PerrorMAnce By Essex 


A. Installation of the Properzt 


18. The Lease Agreement anticipated installation of 
the Properzi ‘‘on or before March 31, 1967.’’ However, 
delivery of the Model 8 Properzi was delayed through fault 
of neither Amax nor Essex. (Ex. D-1, §4; Pre-trial Order, 
p. 6, 128) 


19. Charles Kilburn, an engineer employed by Essex 
having considerable experience in the installation and start- 
up of manufacturing equipment, including experience with 
a Model 5 Properzi, was designated by Essex to supervise 
the installation of the Model 8 Properzi at Intaleo. Kilburn 
repeatedly complained to Nichols about delay in delivery 
of the Model 8 Properzi equipment, culminating in a letter 
dated July 5, 1967 advising Nichols that Continuus’ pro- 
crastinution and re-scheduling of delivery had become in- 
tolerable. (Pre-trial Order, p. 6, 27; Tr. 592-99; Ex. 
D-118) 


20. Continuus’ delay in shipping the Model 8 Properzi 
was caused by design problems. In December, 1966, some 
eight months after Essex had placed its order, Continuus 
was not even sure ‘‘what the Number 8 easting machine is 
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going to look like.”’ (Ex. D-214) As late as June-July, 
1967, the secondary cooling system required more experi- 
mentation. (Ex. D-239, D-118) The casting molds ac- 
tually shipped with the equipment in August were ‘*experi- 
mental’’ because Continuus hadn’t ‘finalized on the mold 
design.’’ (Ex. D-247, D-118; Tr. 608-09) 


21. The Model 8 Properzi was shipped by Continuus 
during the first part of August, 1967. (Ex. D-247) Con- 
tinuus’ twelve-month warranty of the equipment com- 
menced at that time and would expire in early August, 
1968, (Ex. D-195, p. 5, 17) 


99. The initial shipment of equ. »ment arrived on loca- 
tion at Intaleco on August 24, 1967, and installation under 
the supervision of Kilburn commenced at that time. In- 
staliation continued through October, 1967. Last minute 
changes recommended by Nichols were made on October 
30 and November 1, 1967. Installation was then complete 
and the equipment was ready to be operated. (Tr. 612, 
618-19; Ex. P-48, p. 8) 


93. Amax concede that the Model 8 Properzi was ‘‘in- 
stalled’’ within the meaning of the Lease Agreement. (Tr, 
207-08) 


B. Start-Up and Training of Crew 
294. The Model 8 Properzi was started up and opera- 
tions commenced at the beginning of Nove.nber, 1967. The 
first casting was made on November 3, 1967. (Tr. 642-43, 
Ex. P-48, p. 8) 


95. During the start-up phase, four Ttalian representa- 


aw. 


tives of Continuus were present tog ther with a representa- 
tive of Nichols, all of whom checked out the electrical and 
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mechanical parts of the equipment, tried out various com- 
ponents, and made the necessary adjustments. Two of the 
Italians specialized in the electrical system encompassed 
in the Model 8 Properzi, and they went over the whole elec- 
trical system with the electrical maintenance people at In- 
taleo to show them how the equipment functioned and what 
adjustments were available. The other two Italians spe- 
cialized in the mechanical aspects of the Model 8 Properzi, 
and they instructed the Intalco people as to the functioning 
of this part of the equipment. After the equipment was 
checked out, the Nichols representative helped in starting 
on the initial casting process. (Tr. 640-43; Ex. P-48, p. 8) 


96. During the period November 3, 1967 until November 
97, 1967, the crew was being trained and experiments were 
being made with the equipment. Training was under the 
supervision of Mr. Kilburn, assisted by the four Italians 
and the Nichols representative. (Tr. 643; Ex. P-48, p. 8, 
D-155 


97. The start-up phase was completed by the end of 
November, 1967, in that the electrical system had been ad- 
justed, the mill would operate mechanically without any 
interference, the casting wheel would function, and each of 
the various components of the Model 8 Properzi would oper- 
ate in conjunction with other components. Rod was actually 
produced on the equipment on November 14, 1967, and by 
December 11, 1967 one railway car of finished rod, 70,928 
pounds, had been shipped to Essex. (Tr. 644-45; Ex. D-155) 


(. Equipment Failures Experienced After Start-Up 


98. The Model 8 Proper. . at Intaleo was operated from 
December, 1967 until it was shut down on May 17, 1968. 
During that period, rod production was interrupted because 
of various equipment failures. (Tr. 648; Ex. P-48, D-29) 


76a 
Def.’s Proposed Findings of Fact and Conclusions of Law 


1. Spout Failures 


29, One equipment problem which repeatedly inter- 
rupted production and disrupted operations was failure of 
the spouts. The spouts furnished by Continuus with the 
original Model 8 Properzi were made of cast iron coated 
with a protective material. However, molten aluminum 
dissolves cast iron and experience soon demonstrated that 
the cast iron spouts would only last for two or three hours 
at best. (Tr. 648-49) 


30. In December, during the third week of operations, 
spout problems began to occur. (Ex. D-155) During the 
week ending December 24, 1967, operations were inter- 
rupted by the sudden breakage of a spout, and a stainless 
steel spout which was substituted then failed after ten min- 
utes. (Ex. D-158) 


21. Nichols suggested that others were having some 
success with ceramic spouts which were then tried at In- 
taleo. Although this solved the problem of the aluminum 
dissolving the cast iron spouts, a new problem was intro- 
duced in that the ceramic spouts were porous which made 
them aspirate, thereby introducing oxides onto the spout 
surface. Thus, the substitution of ceramic spouts for the 
original cast iron spouts merely traded one problem for 
another. (Tr. 649-5), 668-69) 

39. During the weeks which followed, the spout prol 
lem continued to disrupt production. (Ex. D-166, D-29) 
In ihe final Intalco report dated June 18, 1968, summarizing 
and evaluating the Properzi’s operations over the preceding 
six months, it was concluded that ‘‘the pouring spout prob- 
lem remains to be resolved.’’” (Ex. D-32) Although the 
report went on to say that the use of oxidized titanium 
spouts might provide a solution, such did not preve to be 
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the ease. (Tr. 653-54) Thus, the spout problem was never 
solved while the Properzi was at Intaleo. (Ex. D-52; Tr. 


982, 327-28, 648-54) 


9. Mold Failures 


33. A second equipment problem which repeatedly dis- 
rupted operations and interrupted rod production related 
to the molds on the casting wheel. The molds originally 
shipped by Continuus were experimental because Continuus 
had not yet finalized the mold design. (Ex. D-247, D-248 ; 
Tr. 613-15, 654-656) 


°4. The original molds were thin-wall molds which 
caved in, twisted, and otherwise distorted upon use, produc- 
ing an inadequate casting which could not be used in making 
rod. el ba 65) ) As late as December, 1967, Continuus Was 
still experimenting with the mold design. (Ex. D-201)) On 
December 14, 1967, Nichols warned Continuus that the 
molds were ‘‘not standing up on a production basis, or for 
that matter, a.semi-production basis.’’ (Ex. D-252, p. 2) 

35. On January 16, 1968, Nichols forwarded to Mr. IXi] 
burn drawings reflecting Continuus’ ‘‘most recent thinking 
on the No. & ring mold.’’ (Ex. D-254; Tr. 624-25, 656) 
Thereafter, Nichols forwarded its own latest thinking on 
the ring mold problem and a new Nichols-designed wheel 
mold arrived on April 3, 1967. (Tr. 657) However, on the 
first use of the new Nichols mold, the walls deformed and a 
wavey and cracked casting resulted. (Ex, D-16i) Such a 
casting cracks in the rolling process and any rod produced 
cannot be coiled or used in any way but rather has to be 
scrapped—i.e., put back in the furnace. (Tr. 658-59) 


36. This mold problem was never resolved while the 
Model 8 Properzi was at Intaleo. (Tr. 283, 660) In the 
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final evaluation dated June 18, 1968, Intalco concluded that 
the mold was satisfactory only for production rates up to 
11,000 pounds per hour. (Ex. D-32; Tr. 654-61) 


3. Failure of Secondary Cooling System 


37. Directly related to the mold problem, and a primary 
cause thereof, was a third equipment problem: failure of 
the secondary cooling system. (Tr. 661-62) When alumi- 
num solidifies from the molten state into a solid, a tremen- 
dous amount of heat is given up vhich has to be dissipated. 
Also, aluminum shrinks when it solidifies and therefore the 
rate of cooling must be controlled so that such shrinkage 
does not cause a cavity in the casting or a break. (Tr. 
661-62 


38. The guaranteed production rate of the Model 8 
Properzi was 14,000 pounds per hour whereas the produc- 
tion rate of the Model 7 Properzi was 8,000 to 9,000 pounds 
per hour. (Tr. 665) The real problem with such a high 
production rate was to dissipate the tremendous amount of 
heat given off. It was the secondary cooling feature of the 
Model 8 Properzi which was to perform this function, 
although the Model 8 Properzi differed from previous 
models in other respects as well. (Tr. 600-01, 662-67, 728) 


39, Delivery of the Model 8 Properzi was initially de- 
layed because Continuus was encountering problems with 
the seco. lary cooling system and more experimentation 
was required. (Ex. D-239; Tr. 613-14) Experimentation 
by Continuus was continuing in December 1967, and Nich- 
ols warned Continuus on December 14, 1967 that customers 
were losing patience. (Bx. D-251, D-252 


40. In an Intaleo report dated December 18, 1967, de- 


formations in the casting wheel caused by cooling problems 
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were described, and it was reported that Nichols had indi- 
cated that all three existing Model 8 Properzis had the same 
difficulty. (Ex. D-156) The problem continued thereafter. 
In a report dated May 20, 1968, Intaleo noted that opera- 
tional difficulties were concentrated in the casting spout and 
wheel and that the casting was cooling too quickly to permit 
anything other than very slow production rates. (Ex. D- 
27; Tr. 323-25, 676-77) 


41. The final Intaleo memorandum dated June 18, 1968 
reported that cooling stresses produced cracking in the 
casting if production rates exceeding 11,000 pounds per 
hour were attempted, and that the problem of cooling con- 
trols had to be remedied before higher production rates 
could be achieved. (Ex. D-32; Tr. 326-27, 669-71, 677-78) 


4. Emulsion Problems 


42, Another equipment problem which disrupted opera- 
tions and interrupted the production of rod related to the 
emulsion. (Tr. 683) After the casting comes off the casting 
wheel, it is introduced into the rolling mill which reduces 
the size of the casting as it goes through a series of seven- 
teen rolls. (Tr. 678-79) The emulsion is in the rolling mill 
and performs two functions: it cools the casting as the 
latter is being reduced in size and it acts as a lubricant be- 
tween the rolls and the metal. (Tr. 679, 682) 


43. The emulsion is a liquid consisting of tiny par- 
ticles of water surrounded by an oil film. Although the 
emulsion would not perform its cooling and lubricating 
functions if there were too many of these particles or if 
there were too few, there was initially no way of determin- 
ing when the particle content of the emulsion was correct. 
(Tr. 682-83) If the particle content of the emulsion was 
not correct, the mill tore the casting apart as it went 


through. (Tr. 683) 
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44. During the course of operations of the Model 8 
Properzi at Intaleo, problems cf this type with the emulsion 
were experienced. During the week ending April 21, 1968, 
it was noted that ‘‘the main operational problem was rod 
breakage in the rolling mill, which was attributed to the 
emulsion.’’ (Ex. D-164) There were many other instances 
where problems were experienced because of the emulsion. 
(Tr. 684) In the firal Intaleo report dated ‘ne 18, 1968, 
it was noted that ‘‘the art of emulsion control will remain a 
development area.’’ (Ex. D-32: Tr. 330-31, 685) ~ 


D. Inadequate Supervision and Maintenance 
Provided by Amaa 


1. Slow Maintenance 


45. In addition to equipment f. ‘lure, Mr. Kilburn com- 
plained to Intalco that his efforts to get the Properzi ‘‘op- 
erating normally’’ were being hampered by slow mainte- 
nance. (Tr. 647) An Intalco report (Ex. D-140), prepared 
in response to these complaints by Kilburn (Tr. 197); 
reflects the following performance by the Intaleo mainte 
nance personnel after eliminating weekends and holidays: 
on 8 ‘‘emergency’’ requests for maintenance, the time 
spent averaged 4.9 hours, but it was 2.50 days on the 
average before the work was done; on some 16 ‘immediate”’ 
requests, the average time spent was 4.93 hours but it was 
2.56 days on the average before the work was done; on 
6 ‘‘normal’’ requests, the average time spent was 2.58 hours 
but it was 3.83 days on the average before the work was 
done. 


46. During a meeting at Intaleo on March 8, 1968, Mr. 
Kilburn once again complained about the ‘‘sluggish main 
tenance pace’’. (Ex. D-130) Although Intaleo ultimately 
assigned a mechanical maintenance man, Mr. Alf Loney, to 
the Properzi (Tr. 305), this was not done until early May, 
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1968, following a meeting between Intaleo and representa- 
tives of Nichols. (Tr. 196, 317-18) 


47. Although Intaleo management contended that its 
maintenance efforts were being hampered by a lack of 
machine drawings, the need for a spare parts list, and a 
shortage of actual spare parts (Tr. 186-87) and had asked 
Mr. Kilburn to supply these items (Tr. 223-24), Intaleo 
management did not know what efforts, if any, Mr. Kilburn 


had made to obtain them. (Tr. 223-25) 


48. In fact, Mr. Kilburn had continuously been en- 
deavoring to obtain maintenance and design drawings from 
Continuus and Nichols. (Tr. 620-33) Commencing as early 
as August, 1967, Mr. Kilburn had requested these drawings 
(Ex. D-215, D-216), but the blueprints were not included in 
the crates with the equipment (Ex. D-217; Tr. 629-30) and 
the initial set of drawings were not forwarded to Mr. Kil- 
burn until November 30, 1967. (Ex. D-218; Tr. 630-31) 
The drawings were given by Mr. Kilburn to Intaleo man- 
agement as soon as Mr. Kilburn received them (Ex. D-184; 
Tr. 631-32), but the blueprints were forwarded to Mr. Kil- 
burn in installments (Ex. D-219, D-221, D-222) and the 
set of maintenance and assembly drawings was not com- 
plete until April 30, 1968. (Ex. D-222; Tr. 632) 


49, Mr. Kilburn had likewise been engaged in con- 
tinuous efforts to obtain a list of spare parts and an in- 
ventory of spare parts. (Tr. 633-39) Nichols forwarded 
its initial recommendation on spare parts on January 30, 
1967 (Ex. D-224), and Essex ordered these parts on March 
6, 1967 (Ex. D-225). Throughout the summer of 1967, Mr. 
Kilburn continued to request a spare parts list from 
Nichols, and Kilburn ordered spare parts as soon as 
Nichols made a recommendation. (Tr. 635) Actually, the 
spare parts ordered by Essex in March, 1967, were not 
shipped until December, 1967. (Ex. D-232) In early Janu- 
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ary, Kilburn telephoned Nichols and was ‘‘very irate’’ 


by . he still didn’t have a spare parts manual. (Ex. 
D-.’** By March 8, 1968, notwithstanding these efforts 
by rn, the necessary spare parts had still not been 


rece. (Ex. D-130; Tr. 638-39) 


2. Inadequate Supervision 


50. The efforts of Kilburn to get the Properzi *‘operat- 
ing normally’’ were also hampered by the inadequate super- 
visory personnel supplied by Amax. (Tr. 690) Supervision 
is particularly important in operating the Model 8 Properzi 
at a high production rate because the four phases of the 
Properzi operation (preparation of hot metal in the fur- 
naces, casting on the wheel and mold, reduction of the cast- 
ing in the rolling mill to rod, and operation of the coiler) 
have to be coordinated. (Tr. 687-88) 


51. In July, 1967, well before operations at Intalco 
commenced, the President of Amax asked Paul Hoboy, head 
of Amax’s aluminum technical services group (Tr. 310), to 
make recommendations with respect to the future operation 
of the Properzi at Intaleo. Hoboy responded (Ex. D-121): 


«“* * * ogtablishing the proper operating tem 
peratures, speeds, cooling rates, chemical composi 
tion of the aluminum and other technical aspects and 
requirements will require a great deal of attention. 
We would be well advised to find me tallurgical talent 
with experience on this particular equipment,”’ (Ex. 


D-121, p. 4) (Emphasis added) 


52. Notwithstanding this recommendation, Intaleo made 


no effort whatsoever, in selecting people to work on the 
Properzi, to hire someone who had prior experience in the 
operation of Properzi equipment. (Tr. 310) Ian Mac- 
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Donald, the man at Intalco in charge of staffing the Pro- 
perzi project (Tr. 295-95), was never advised of Hoboy’s 
recommendation (Tr. 311), and MacDonald did not even 
look into the question of whether there were any people 
available who had experience on earlier Properzi models. 


(Tr. 311, 313-14) 


53. Kilburn experienced a variety of problems in oper- 
ating the Properzi because of a lack of adequate super- 
vision. (Tr. 690-91) On one occasion, the off-shift super- 
visor neglected to check the thermo ouples on the furnace, 
and the following morning it was discovered that the alu- 
minum in the furnace had frozen solid. (Tr. 691) Another 
time all of the oil in the lubrication system was pumped into 
the sewer because someone left a valve open. (Tr. 691) 
Once, the supervisor left the casting equipment to attend a 
safety meeting and while he was gone the lead man let 
half the crew go to lunch at the same time. When trouble 
occurred with the casting ‘heel, there was inadequate man- 
power available to cut the casting and shut the equipment 
down. (Tr. 691-92) 


54. On another occasion, the crew supervisor failed to 
follow the check list when starting up the equipment, and as 
a result the emulsion ran into the lubricating oil and it was 
necessary to pump it all out. (Tr. 692-93) Another time one 
of the supervisors left to attend an English class and 
neglected to arrange for a tank truck to come to prmp out 
the emulsion. (Tr. 693-94) On a different occasion, a pump 
was brought for the emulsion (after a delay of over an 
hour) but the operator didn’t have starter rope which was 
needed to start the gasoline engine on the pump and it 
took another hour and a half to find a rope. (Tr. 694-95) 
55. The engineer assigned by Intaleo to work on the 
Properzi and provide technical assistance to Mr. Kilburn 
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was C. K. Li. (Tr. 293) Kilburn tried to work through Li 
because Kilburn was told that Li was the man responsible 
for seeing that things got done. (Tr. 690) However, Kil- 
burn complained that Li’s abilities were strictly technical, 
and he didn’t seem to be able to command people on the 
job with the dispatch that a direct supervisor should. 


(Tr. 690) 


56. Representatives of Nichols came to the same conelu- 
sion with respect to Mr. Li. Paul Raiford, a Vice President 
of Nichols who made several trips to intaleo in connection 
with operations of the Properzi, met with Jean Loyer, 
President of Intaleo, during the course of a visit on April 
10-12, 1968. (Raiford Deposition Transcript, Ex. D-7382, 
p. 59) The purpose of this meeting was to suggest sveps 
that should be taken to improve the operation of the Pro- 
perzi, and Raiford recommended that Li be replaced be- 
cause he lacked leadership. Loyer agreed and directed that 
Li be relieved. (Ex. D-732, p. 59) Amax was well aware 
of Nichols’ conclusion that there was a ‘supervision 
problem’? at Intaleo. (Tr. 96-99) 


E. Efforts to Get Properzi “Ope rating Normally’’ 


57. In an effort to get the Model 8 Properzi installed, 
run-in, and operating normally, Mr. Kilburn spent 111 work 
days at Intaleo between August 1967 and May 1968. Repre 
sentatives of Nichols spent 33 work-days at Intaleo. Fow 
Italian representatives of Continuus spent an aduitional 
64 work-days at Intaleo, (Ex. P-48, pp. 5, 10) Over and 
above installation costs, Essex spent nearly $90,000 in an 
attempt to get the Model 8 Properzi to operate at the 
14,000 pounds per hour rate guaranteed by Continuus, and 
devoted more than 1,000 man-hours of top management per 
sonnel to this task. (Ex. P-2, P-29) 
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58. Mr. Kilburn, in a sustained effort to make the 

Model & Properzi operate at the guaranteed rate, repeat- 
edly harassed Nichols and Continuus for maintenance draw 
ings, parts lists, and a reserve ot spare parts. (Proposed 
Findings 47-49, supra) Scores of equipment or design 
defects were remedied through corrective action. For ex- 
ample, to minimize the effect on the casting of the 25 angle 
between the casting wheel and the mill recommended by 
Continuus (and questioned by both Kilburn and Li) (Tr. 
629-40). rollers were added to the easter and a pole was 
atta ‘ed to the conveyor in order to bend and align the 
casting before its entrance into the rolling mill. (Ex. P-48, 
p. 19: Tr. 266-73) Press down rollers were added in front 
of the quenching box. (Ex. P-48, pp. 19, 41) The marinite 
hox and hot-metal flow system built by Hunter was dis- 
carded when it proved inadequate, and a stationary in- 
sulated trough with ceramic spout and stainless steel float 
with screen installed in its place. (Ex. P-48, p. 19) 
59. After determining that the variation of the tem- 
perature of the casting before it entered the mill was one 
of the causes of rod breakage, the casting temperature was 
reduced. (Ex. P-48, pp. 39-40) The problem in the No, 17 
-tand of the rolling mill which caused the rod to be pushed 
rather than rolled through the siand was repaired. (Ex. 
p-48, p. 36). The amount of reduction in various stands 
was adjusted. (Ex. P-48, p. 35) The problem with speed 
synchronization between the casting wheel, conveyor and 
the mill was corrected. (Ex. P-48, p. 34) A side-wall spray 
system for the casting wheel was designed and installed, 
(Kix. P-48, pp. 41, 44, 47, 90) Heat insulation for the flow 
control pin in the spout was introduced. (Ex. P-48, p. 41) 
A cropping shear 6i the coiler was installed and adjusted 
as a means of controlling cobbles. (Ex. P-48, pp. 44, 52) 
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60. A new Nichols-designed wheel mold was installed 
and tried. (Ex. P-48, p. 48; Ex. D-161) Nichols was repeat 
edly consulted. (Ex. P-48, pp. 8, 10) All suggestions made 
Nichols were followed. (Ex. D-731, p. 83) Mobil was 
consulted on emulsion problems. (Tr. 684; Ex. D-164) As- 
sistance from the spout manufacturer was obtained in con 
nection with the problem of oxide formation. (Ex. P-48, 


p. 40) 


by 


F. “ai ure of Properzi to ‘Operate Normally”’ 


61. Notwithstanding all such efforts, by May 1, 1968, 
after more than five months of operations, the Model 8 
Properzi had not even approached its guaranteed produc- 
tion rate, During the course of operations over this period, 
the Model 8 Properzi had averaged only 1,831 pounds of 
rod per production hour, and on April 1, 1968 when the 
Properzi was operating at its best it averaged only 11,000 
pounds per hour over a seven-hou: period. (Ex. P-2, P-23) 
Exsex and Amax agree that the Properzi was never ‘‘oper- 
ating normally’’ av that term had been defined. (Tr. 207- 


08) 


€9. The Properzi never reached the point of ‘*onerating 
normally’? because of equipment failures, combined with 
inadequate maintenance and supervisory support by In 
taleo. (Ex. D-32, P-29, D-140; Proposed Findings 28-60, 


supra) 
G. Nichols Offer of May 2, 1968 


63. On May 2, 1968, Nichols forwarded to Essex a pro 
posed contractual arrangement under which Nichols per 
sonnel would endeavor to make the Model 8 Properzi oper- 
ate normally. (Ex. P-24) However, this proposed contract 
only guaranteed a production rate of 12,600 pounds per 
hour ‘‘while operating’’ and defined an operating hour as 
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only that period when the coiler was in operation. Such a 
definition of ‘‘while operating’’ eliminated all down-time 
caused by spout problems, mold difficulties, or cooling fail- 
ures because the cviler would not be operating at such times. 
(Tr. 392-93, 491-93, 697-99) 

64. The Nichols proposed contract of May 2, 1968 also 

euaranteed that ov.r a two-week period total rod produe- 
tion would be 750,000 pounds on a two-shift basis. Assum- 
ing a production rate of 12,600 pounds per hour while oper- 
ating as defined by Nichols, this meant that over a two-week 
period Nichols was cnaranteeing that the Properzi would 
he operating only approximately 37% of the time (12,600 
pounds /hour times 160 hours over two w eks divided into 
750,000 pounds). 
65. The Nichols proposal also meant that only 19,500,000 
pounds of rod would be produced yearly, assuming that the 
Properzi produced 750,000 pounds every two weeks for 52 
weeks a year which gives no consideration to vacation time 
or down-time caused by equipment failures. Such produe- 
tion would be insufficient to enable Amax to meet its obliga 
tions under the Supply Contract because Essex was entitled 
to 25 million pounds of red per year. (Ex. D-2) 


66. The Nichols proposed contract of May 2, 1968 also 
assumed that Nichols was supplied ‘‘with adequate metal, 
mechanical and electrical maintenance, and both super- 


visory and hourly personnel * * *”’ Essex’s experience at 
that time was that there was a lack of precisely type 


or support. Tr. 393, 699) 


67. Under the cireumstances, the proposed contract 
offered 4 Nichols amounted to a concession that they 


couldn’t operate the machine up to specifications. (Tr. 394) 
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To Essex, this was the ‘surowning blow’? (Tr. 392), and 
Essex rejected the proposal. (Tr. 394, 700) 


68. On May 16, 1968, Nichols made the identical offer 
to Amax. (Ex. D-20) Amax likewise rejected the proposal. 
(Tr. 117-18) 


TV. Termination oF CONTRACTS BY Essex 


69. After evaluating and rejecting the Nichols proposal 
of May 2, 1968, James Ducstan, the Vice President of 
Exsex having responsibility for the Properzi operation at 
Intaleo (Tr. 382-83), met with Paul O'Malley, President of 
Essex, and Tom Seifert, Associate General Counsel of Kis- 
sex, During the course of two meetings, one in Fort Wayne 
and the other in Marion, Indiana, the decision was reached 
to terminate the two contracts with Amax and remove the 
Properzi. (Tr. 894-95, 926-28, 583) Although Mr. Kilburn 
did not attend these meetings he was consulted at that 
time by Mr. Seifert. (Tr. 528) 


70. On May 10, 1968, Essex notified Amax by letter 
that, pursuant to the last sentence of paragraph 3 of the 
Lease Agreement, the Properai failed to live up to its 
specifications, and THssex intended promptly to remove the 
Properzi and related mai hinery and restore the site. issex 
added that Kilburn had been directed to go immediately 
to Intaleo and begin removal. The letter also noted that 
such removal would also terminate the Supply Contact 
ince the latter was premised upon the operation of the 
Properzi at Intaleo, (Ix. P-29) 


71. Amax vesponded in a letter dated May 17, 1968. 
(Ex. P-31) Amax denied that the Properzi had failed ‘‘to 
live up to specifications” and asserted that Nichols had 
offered to make the equipment meet specifications and per- 
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form satisfactorily. Amax further contended that Essex 
did not bave the right to decide unilaterally that the Pro- 
perzi had failed. Amax also contended that Essex did not 
have the right under the circumstances to remove the 
Properzi or related machinery from the present site at 
Intaleo ‘“Ovithout the agreement of”’ Ama. (Ex. P-31} 
Because of this latter statement, Essex concluded that 
Amex intented to file an injunetion suit when Mr. Kilburn 
endeavored to remove the Properzi. (Ex. P-32; Tr. 564) 

72. On May 24, 1968, Essex responded that Nichols had 
not assured Essex that it could make the Properzi meet 
specifications, that the Properzi had in facet failed, that 
Essex was required under the contract to make a good faith 
effort to get the Properzi operating at the specification 
rate, but that Essex had fulfilled this obligation and now 
had the right to remove the equipment. (Ex. P-33) 


73. On May 29, 1968 Amax responded to this second 
letter from Essex. In essence, Amax denied the statements 
set forth in Essex’s letter, but added that it would be glad 
to meet with Essex to discuss the situation. (Ex. P-34) 


V. REMOVAL AND SUBSEQUENT BoonvILLE OPERATION 


A. Removal of Prope r2i from Intalco 


74. On Monday, June 24, 1968, Kilburn arrived at In- 
taleo to commence removal of the Properzi. (Ex. D-583; 
Tr. 701) However, the Intaleo plant superintendent ap- 
proached Mr. Kilburn and asked him to refrain from re- 
moving the Properzi until the matter could be checked out. 
(Tr. 701-02) The Intaleo plant superintendent returned 
after lunch the same day and advised Kilburn that it was 
all right and that Kilburn could go ahead with the removal. 
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(Tr. 702) Mr. Kilburn and a crew then entered the Intalco 
plant, and dismantling of the Properzi began. (Tr. 119-20, 
332-34) Removal was completed in July, 1968 (Tr. 335) 


B. Operations at Boonville 


75. After the Model 8 Properzi was removed fron 
Intaleo, it was stored temporarily while Essex completed 
construction of a plant at Boonville, Indiana. (Tr. 703) 
Thereafter, Kilburn was responsible for the installation of 
the Model 8 Properzi at Boonville. (Tr. 703) Installation 
at Boonville was finished by the last of March or the first 
of April, 1969. (‘Tr. 706-07) 


76. In installing the Model 8 Properzi at Boonville, a 
number of changes were made in the equipment. Some of 
the changes were suggested by Nichols, some originated 
with other operators of Model 8 equipment although they 
tried to hide their innovations (Tr. 152-54), and some were 
developed independently by Mr. Kilburn. (Tr. 720-21, 731) 


77. First, the secondary cooling systems had to be re- 
designed in its entirety. (Tr. 727) No operator of a Model 
8 Properzi in the United States has ever been able to make 
the original secondary cooling system work. (Ex. 726-27; 
Ex. 731, pp. 86-87) Redesign of the cooling system con- 
sisted of the introduction of new side roll manifolds be- 
‘ause Continuus had provided for no external cooling on 
the original equipment. (Tr. 672) Thus, Mr. Kilburn re- 
arranged, increased, and wholly redesigned the cooling sys- 
tem so that jets of water pinged on the casting wheel at 
anangle. (Tr. 672-73) This design change originated with 
Mr. Kilburn, not Nichols or any other operator of a Model 
8 Properzi, although other operators likewise had to make 
some adjustment in the cooling system before the Model 8 
Properzi would function. (Tr. 731) 
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78. Second, Mr. Kilburn increased the size of the cavity 
on the casting wheel and also increased the diameter of the 
casting wheel. This change was made by other operators 
of Model 8 equipment as well. (Tr. 674) 


79. Third, there is a metal belt on the casting wheel 
which holds the hot metal being cast against the mold and 
forms the fourth side of the mold. The metal belt was 
held in place by a pressure roller. (Tr. 704) This device 
was modified by Mr. Kilburn in that the pressure roller 
was removed and adjusted so that the metal belt didn’t 
actually touch the wheel but came within a few thousands 
of an inch of touching it. (Tr. 672, 704) This change kept 
the wheel from grabbing the casting as it was being formed 
which produces a crack and ruins the casting. (Tr. 672, 
704) This modification was suggested by Nichols based 
upon the experience of other operators. (Tr. 721-22) 


80. Fourth, the whole pouring control mechanism in 
the tundish was modifiea. (Tr. 704-05) Continuus origi- 
nally had a remote control mechanism which operated a 
pin in the top of the spout and acted as a valve in con- 
trolling the flow of hot metal on to the casting wheel. (Tr 
705) Mr. Kilburn changed the spout so that it would oper- 
ate with no valve at all and this required a complete change 
in the tundish design, in addition to changing the tundish 
mate ‘al from cast iron to ceramic-lineé masrock. (Tr. 
705) 


81. Fifth, Mr. Kilburn changed the spout so that it 
formed a restriction, operated with no valve at the top, had 
a static head at all times, and therefore could not aspirate 
so as to form oxides. (Tr. 705) This change in the spouts 
had been developed by the manufacturers of spouts between 
the time the Properzi was removed from Intaleo (Ex. D-32) 
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and the time it was installed at Boonville. (Tr. 721) Kil- 
burn also contributed to this solution of the spout problem. 


(Tr. 731) 


82. Sixth, Mr. Kilburn changed the position of the ex- 
ternal cooler which regulated the temperature of the cast- 
ing between the time it came off the casting wheel and be- 
fore going into the rolling mill. (Tr. 705-06) 


83. Seventh, Mr. Kilburn developed an anti-cobbler, a 
device which stopped the rolling mill when a cobble oc- 
curred, thereby limiting the cobble to two or three stands 
in the mill rather than all seventeen. (Tr. 706) This was 
an addition developed by Mr. Kilburn and was not sug- 
gested by Nichols or anyone else. (Tri 73h) 


84. Start-up began at Boonville approximately April 
1, 1969. (Tr. 706-07) Three representatives from Nichols 
were present at this time because the Boonville crew had 
never worked in any type of a hot metal operation. In 
operating a Model 8 Properzi, there are three dangerous 
areas involving hot metal—control of the metal as it comes 
out of the furnace, control of the metal as it is poured on 
to the casting wheel, and control of the hot casting as it is 
inserted into the mill. Since Mr. Kilburn was the only per- 
son at Boonville with experience, he needed these experi- 
enced Nichols representatives to stand over the Essex peo- 
ple’s shoulders to show them what to do. (Tr. 707) The 
Nichols people remained for about ten days. (Tr. 707) 
The same supervision had been given by Nichols and the 
Italians when the Model 8 Properzi started up at Intalco 
in November, 1967. (Tr. 641-43; Proposed Findings 25-26, 


supra) 


85. After a month or so of operations at Boonville, the 
Model 8 Properzi was operating satisfactorily in the sense 
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that there were no insurmountable problems. Although it 
wasn’t up to top production at that time, it was just a 
matter of experience of the crew. (Tr. 719) Ultimately 
Mr. Kilburn was able to get the Model 8 Properzi to oper- 
ate at a rate of 14,000 pounds per hour, recognizing that 
no machine ever runs continuously and there is always 
downtime. (Tr. 673-74) 


VI. Breacu or Lease AGREEMENT By AMAX 


A. Re sponsibility for Maintenance and Repairs 


86. Amax was obligated under the Lease Agreement 
to provide day-to-day maintenance and repairs for the 
Model 8 Properzi ‘from the completion of the installation 
of the Properzi * * * and its running-in subsequent to that 
date.’’ (Ex. D-1, §4) Thus, Amax’s obligation to provide 
mainte.ance and repairs commenced once ‘‘running-in’’ 
was completed. 


B. Definition of ‘‘Running-In”’ 


87. The Lease Agreement uses both the term ‘‘running 
in’? and also the term ‘‘operating normally’’. (Ex. D-1, 
3-4) In formulating a definition of ‘‘operating normally” 
in January, 1968, Essex proposed: 


‘*The Properzi will be considered operating nor- 
mal beyond the original run in period and become 
the operating responsibility of Amax when * sil 
(Ex. P-12) (Emphasis added) 


Amax agreed with this definition. (Ex. P-13) Thus, it is 
clear that ‘‘running-in’’ was intended to mean an opera- 
tional status which was completed at some point in time 
before the Properzi was ‘‘operating normally”? 
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88, ‘She initial draft agreement prepared by Amax fol- 
lowi..z the original negotiating sessions with Essex on Au- 
gust 5, 1966 contained the term ‘‘de-bugging’’ rather than 
‘‘running-in’’. (Ex. D-99, D-96; Proposed Finding 10, su- 
pra) The substitution of the words ‘¢rynning-in’’ for *‘de- 
bugging’? supports an interpretation that the words were 
intended to refer to an initial testing and checking process. 


89. The meaning of “‘running-in’’ to engineers and pro- 
fessional people, as reflected in technical dictionaries (Tr. 
373), likewise confirms that an initial testing and start-up 
procedure is meant because the word is defined in terms 
of the operation of new machinery ‘‘for the detection of 
faults’, ‘‘under light load for some time to allow proper 
clearances to become established”’, and for testing by the 


manufacturer ‘‘before delivery’. 


90. Finally, the Lease Agreement not only uses both 
the terms ‘‘operating normally’’ and ‘‘rynning-in’’ in the 
same sentence, but also uses each term separately in con- 
junction with ‘installation’. (Ex. D-1, 113-4) If the par- 
ties had intended the completion of ‘‘running-in’’ to be 
lily’’ there would have 


synonymous with ‘‘operating norma 
Tr. 385-86) 


been no reason to use both terms. ( 


91. Under all the circumstances, ‘¢running-in’’? was in- 
tended by the parties to refer to a testing and de-buggir 
process designed to make sure that each phase of the Model 
8 Properzi (casting of the hot metal, rolling of the casting, 
coiling or collecting the resulting rod) would operate sepa- 
rately and in conjunction with the other phases. ‘‘Run- 
ning-in’’ is complete at a point in time when the equip- 
ment can be made to produce rod, but before operating 
techniques and crew expertise have developed to the point 
that the equipment is ‘operating normally’? at rates ap- 
proaching the maximum guaranteed rate of operation. 


(Tr. 385-86, 644-45) 
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C. Completion of ‘‘Running-In”’ 
92. The first casting was made on the Properzi at In- 
taleo on November 3, 1967. Aluminum rod was first pro- 
duced on November 11, 1967. (Ex. P-48, p. 8) By De- 
cember 11, 1967, over 70,000 pounds of finished rod had 
actually been shipped to Essex. (Ex. D-155) Thus, at 
this point the Model 8 Properzi would produce rod, and 
the ‘‘running-in’’ by Essex had been completed. In any 
event, by May 17, 1968, when operations terminated com- 
pletely, shipments of finished rod to Hssex totalled ap- 
proximately 2,100,000 pounds. (Ex. P-103) Therefore, at 
some pint during this time frame, the ‘‘running-in’’ by 
Essex had certainly been completed. 


D. Breach by Amaa 


93. Although Amax’s responsibility for providing day- 


to-day maintenance and repairs commenced when this 
‘‘running-in’’ was completed by Essex, Amax never at any 
time in fact assumed this responsibility. Quite to the con- 
trary, Amax billed Essex for this maintenance and repairs 
on a monthly basis. (Ex. P-103; Tr. 92) 


94. Essex repeatedly protested these bills for main- 
tenance. (Ex. P-12, p. 2, 93; P-14) Amax consulted its 
lawyers (Ex. D-319, 13), but continued to dun Essex. (Ex. 
P-13, P-103) Essex sent its accountant to Intalco in late 
April to review this situation, and he likewise concluded 
that ‘‘Essex is not liable for the general maintenance over- 
head’’, that as to the fixed cost allocation ‘‘we do not feel 
these should be billed or paid’’ by Essex, and that ‘‘the 
same principles apply’’ to maintenance charges. (Ex. D-7, 
D-8; Tr. 398-400) As late as June 25, 1968, Amax was still 
billing Essex for these maintenance charges (Hx. D-11), 
and Essex was still responding that the controversy over 
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the maintenance and other aspects of the fixed charges had 
‘‘never been resolved to our satisfaction.”’ (Ex. P-19) 


95. In addition, under all the circumstances, the main- 
tenance efforts provided by Amax, and improperly billed 
to Essex, were sluggish and inadequate, and the super- 
vision was deficient. (Proposed Findings 45-96, supra) 


VII. Essex’s Ricur to REMovE THE PRoPERZzI FROM INTALCO 


96. Essex had the right under the Lease Agreement to 
remove the Properzi from Intalco under two circumstances, 
First, paragraph 3 of the Lease Agreement provided : 


‘‘Should the Properzi fail to live up to specifica- 
tions, Essex promptly will fix or remove the Pro- 
perzi and restore the site.’’ (Ex. D-1, 13) 


Second, the Lease Agreement further provided as follows: 


“7, Amax agrees as follows: * * (d) to per- 
mit Essex to enter the Fe1 ndale plant and take pos- 
session of the Properzi and remove it in the event 
of any breach by Amax of any of its agreements 
herein * * *’’? (ix. D-1, {7(d)) 


97. Both parties have agreed that the Properzi failed 
to live up to specifications and never reached the point that 
it was ‘‘operating normally”’. (Tr. 207-08) Kssex was 
precluded from meeting this obligation because of design 
inadequacies and equipment failures, compounded by slug 
gish maintenance and ineffectual supervision by Intalco. 
(Proposed Findings 28-06, supra) 


98. Under the circumstances, Essex did all that could 
be reasonably expected of it in an effort to meet its obliga- 
tion under the Lease Agreement of getting the Model 8 
Properzi at Intalco ‘‘operating normally’’. The design 
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and equipment changes made at Boonville in March-April, 
1969 (Proposed Findings 75-85, supra) were not known or 
reasonably available to Mr. Kilburn in May, 1968, when the 
Amax contracts were terminated. They were likewise not 
known to Nichols because Mr. Kilburn made every modifi- 
cation or change in the Model 8 Properzi which was sug- 
gested by Nichols during the period that the equipment 
was located at Intaleo. (Ex. D-731, p. 83) 


99. All of these changes in equipment or design, 
whether originated by Mr. Kilburn, suggested by Nic.ols, 
or originated by others but relayed to Mr. Kilburn by 
Nichols, were different from the original specifications for 
the Model 8 Properzi supplied by Continuus. (Tr. 340-41, 
732-733) Absent these changes in design and _ specifica- 
tions, the Intaleo Properzi, which was the ‘‘prototype”’ 
model (Ex. 732, p. 85; Ex. 731, p. 88), could never have 
been made to function at the guaranteed operating rate. 
(Tr. 725, 732) 


VIII. Post-TERMINATION SETTLEMENT NEGOTIATIONS 


A. Pending Disputes with Amax, Nichols, 
Continuus and OTT 


100. After terminating the Lease Agreement and Sup- 
ply Contract in May, 1968, Essex found itself embroiled in 
four separate controversies—two with Amax and two with 
Nichols and Properzi. 


101. First, Amax had denied that the Model 8 Properzi 
at Intaleo had failed to live up to its specifications, Amax 
had asserted that Essex had no right to remove the Pro- 
perzi, and Essex was concerned that an injunction suit or 
other legal proceeding might be instituted by Amax. (Ex. 
P-31, P-32) 
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102. Second, Amax and Essex had never resolved the 
long-standing dispute over metal costs, maintenance 
charges, and the allocation of fixed costs. (Proposed Find- 


ings 93-94, supra) 


103. Third, Continuus had guaranteed that the Model 
8 Properzi would meet its specifications, including an opet 
ating rate of 14,000 pounds per hour. This guaranty would 
expire in early August, 1968. (Ex. D-195, pp. 2, 5, D-247) 
Having removed the Properzi from Intalco because it failed 
io jive up to its specifications, Essex had a claim against 
Nichols and Continuus based upon Continuus’ guaranty. 


(Tr. 432-33) 


104. Fourth, in May, 1967, Essex had placed an order 
with Nichols for the purchase of a second Model 8 Properzi 
to be manufactured by Continuus and to be installed at 
Essex’s Paducah plant. (Pre-trial Order, p. 4.484); 
that time, Essex intended to have one Model 8 Properzi 
at Intaleo and the second one at Padueah. However, if 
Essex removed the Intaleo Properzi, as it intended to do, 
‘t would then have two Model 8 Properzis whereas it had 
use for only one. (Tr. 514-15) Thus, Essex needed either 
to cancel the second Properzi and OTT coiler then on or- 
der, or to dispose of the Intalco Properzi by selling it to 
Amax or someone else. (Tr. 514, 416-17) 


105. Following the termination of the two Amax con- 
tracts in May, 1968, Essex commenced negotiations with 
Amax to dispose of the first two controversies, and simul- 
taneously commenced negotiations with Nichols, Continuus 
and OTT to dispose of the third and fourth controversies. 
(Tr. 400-02, 403-08, 432) 
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B. Contemporaneus Setilement Negotiations 


106. On June 7, 1968, Essex sent a letter to Nichols 
asserting a claim under the guaranty covering the Properzi 
at Intaleo. (Third Controversy) Essex requested to meet 
with Nichols and Continuus in order ‘‘to arrange for the 
satisfactory disposition of the machinery’’. Essex also 
warned Nichols and Continuus that it would not accept the 
second Properzi which was scheduled for shipment in July, 
1968 unless it received appropriate warranties. (Fourth 
Controversy) (Ex. P-2; Tr. 402-08) 


107. On June 10, 1968, representatives of Essex and 
Amax met in Detroit to diseuss their differences with re- 
spect to the Intaleo Properzi, and in particular, to discuss 
the possibility of Essex selling the Model 8 Properzi to 
Amax. (First Controversy) Essex offered to sell the 
Model 8 Properzi to Amax in place and installed for $1.4 
million, and Amax offered to purchase it for $850,000 on 
the assumption that the Supply Contract would be termi- 
nated. No agreement was reached. (Tr. 59 61, 400-01) 


108. In evaluating Essex’s offer to sell the Properzi, 
Amax asked Intaleo to make a determination of whether 
the equipment was functionally sound. (Tr. 107, 272, 329- 
31) Intaleo prepared a lengthy report in response to this 
inquiry which reflected the views of all Intaleo people con- 
nected with the Properzi project. (Ex. D-32) This Intaleo 
report concluded that the pouring spout problem remained 
to be resolved, that the art of emulsion control remained 
a development area and that there was no satisfactory 
method for establishing the criteria of a good emulsion, 
that they had not been able to develop a practice which 
would produce a sound casting beyond an operating rate 
of 11,000 pounds per hour, and that the absence of cooling 
control would have to be remedied in order to permit cast- 
ing beyond this operating rate. (Tr. 107-10) 
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109. On June 17, 1968, Dunstan of Essex telephoned 
Clough of Amax to discuss further the possibility of Amax 
purchasing the Properzi from Essex. (First Controversy) 
(Ex. D-40) However, Dunstan would not reduce the Es- 
sex offer of $1.4 million and Clough would not increase the 
Amax offer of $850,000. (Tr. 101) This proved to be the 


final position of the parties. (Tr. 101) 


110. On June 21, 1968, Essex m with Nichols at 
O’Hare Airport in Chicago. (Tr. 404) assex complained 
to the Nichols people that the Intalco Properzi would not 
and could not live up to the warranty and thus Essex 
wanted its money back. (Third Controversy ) (Tr. 406-07) 
Essex again threatened to eancel its order for the second 
Properzi (Fourth Controversy) (Ex. P-28), and advised 
Nichols that Kilburn was scheduled to go to Intalco the 
following Monday, June 24, 1968, to commence dismantling 


and removing the Intalco Properzi. (Tr. 408-09) 


111. On June 24, 1968, Mr. Kilburn went to the plant 
at Intaleo, and Intalco, after checking with Amax, allowed 
him to enter the plant with a crew. In that Amax previ- 
ously said Essex could not remov the Properzi without the 
agreement of Amax (Ex. P-31), Kilburn then telephoned 
Dunstan to report that Amax had agreed to removal by 
Essex, and that he was proceeding to do so. (Tr. 409-10, 
701-02) 


112. At this point, Essex found itself with two Model 
8 Properzis on its hands—one coming back from Intaleo 
which Dunstan wanted to return to Continuus (Tr. 410) 
and a second on order. At most, Essex only needed one. 
(Tr. 514-15) Thus, on June 25, 1968, the day following 
Kilburn’s entry, Dunstan sent a letter to Nichols advising 
Nichols that Essex was cancelling its order for the second 
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Model 8 Properzi and the affiliated OTT ecoiler. (Fourth 
Controversy) (Ex. D-274; Tr. 410-11) 


113. This letter crossed in the mail with a letter of the 
same date from Nichols in which Nichols urged Essex to 
release Nichols, Continuus and OTT from all claims aris- 
ing from operation of the equipment at Intaleo (Third Con 
troversy), in return for cancellation by Continuns and OTT 
of the second Properzi and coiler, and repayment to Essex 
of its down payments. (Fourth Controversy) (Ex. P-26; 


Tr. 411) 


114. A n June 25, 1968, Amax wrote to Essex, once 
again complaining that Essex had only paid approximately 
£208,000 out of $660,000 billed by Amax for hot metal used 
by the Irialeo Properzi and for maintenance and other 
eosts relating to the ’ taleo Properzi. (Ex. D-11) (See- 
oud Controversy ) 


115. On June 28, 1968, Essex responded to Nichols’ 
settlement suggestion of June 25, 1968. At this point, Kil- 
burn was in the Intaleo plant removing the Properzi, and 
Essex thoveht the First Controversy had been resolved. 
Essex advised Nichols that Essex would release Continuus, 
OTT and Nichols from any claims arising from the Pro- 
perzi operation at Intaleo (Third Controversy) if Con- 
tinuus and OTT would cancel the pending orders for the 
second Properzi and affiliated coiler and return the down 
payments which Essex had already made, (Fourth Con- 
troversy). (Kx. D-276; Tr. 412) 


116. On July 3, 1968, ‘ichols advised Essex that it 
would recommend to Continuus and OTT that they accept 
the Essex proposal of June 28, 1968 provided that down 
payments be returned only when the second Properzi and 
coiler had been sold to new customers. He ever, Nichols 
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reported that it had already received strong indications 
from O'L.T that OTT would not accept such a recomenda- 
tion from Nichols, and also that Nichols had not received 
any 1 rable comments from Continuus on the subject. 
(Ex. i°-28) 


117. On July 5, 1968, Essex responded to A .ax’s let- 
ter of June 25, 1968, concerning the long-standing Second 
Controversy. Essex indicated that ‘*$384,908.95 has basis 
in fact’’, but that the remaining $67,830 of fixed charges, 
including maintenance, bad never been resolved to Essex’s 
satisfaction. (Ex. P-1$) Dunstan suggested that he and 
Clough of Amax meet one more time in an effort to com- 
promise this last dispute. (Ex. P-19; Tr. 418) 


118. On July 9, 1968, Nichols confirmed that OTT would 
not accept the Essex proposal of June 28, 1968 even if the 
Nichols modification of June 3, 1968 was acceptable to Es- 
sex. (Ex. D-279) Essex telephoned Nichols upon receipt 
of this telex to indicate that Essex was not willing to take 
any action unless it was able to settle ‘‘the whole deal’’-— 
that is, the Model 8 Properzis, the OTT coiler on erder, 
and Nichols’ commission on the sales. (Ex. D-279; Tr. 


416-17) 


119. On July 25, 1968, Messrs. Dunstan and Seifert of 
Essex met with Clough of Amax at Amax’s offices in New 
York. (Tr. 64, 418-19, 530) Clough and Dunstan discussed 
the long-standing dispute over maintenance and fixed costs, 
the fact that both companies had lost money in connection 
with the Intalco Properzi, the fact that Essex had now re- 
moved the Properzi from Intaleo, and that it was too bad 
that the situation had not been worked out. (Tr. 64-66, 
122-23, 420-21, 531 82 Ultimately Dunstan and Clough 
agreed that Essex would pay to max $424,898.95 in set- 
tlement of Amax’s previous billings for hot metal at In- 
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taleo, direct and indirect maintenance, and various fixed 
costs. (Tr. 66, 422-23) In that Amax had allowed Essex 
to remove the Properzi from Intaleo’s plant without pro- 
test, Dunstan was rnder the impression that these old bill- 
ings represented the only dispute then pending with Amax. 
(Tr. 511-12, 561) Dunstan and Clough also discussed fu- 
ture purchase of billet by Essex from Amax. (Tr. 123, 420, 
532) Dunstan indicated to Clough that Essex wanted to 
settle its disputes with Amax completely, and that he was 
trying to wipe the slate clean so that Essex could continue 
its good relations with Amax in the future. (Tr. 420-21) 


120, Also on July 25, 1968, immediately following the 
meeting with Clough of Amax, Dunstan and Seifert met 
with Nichols and its attorneys. (Tr. 423, 533) Dunstan 
and Seifert advised the Nichols representatives that the 
Intaleo Properzi had not met the guaranty of 14,000 pounds 
per hour and that Essex had a claim against Nichols and 
Continuus because of this failure. (Third Controversy) 
The legal positions of the parties were discussed. Dunstan 
and Seifert also advised the Nichols people that Ess x 
wanted to cancel its order for the second Properzi. ( Fourth 
Controversy) During the course of the meeting, an effort 
was made to telephone either Continuus in Italy or OTT 
‘n France but the call could not be completed. No agree- 
ment was reached at this meeting. (Tr. 423, 533-36) 


121. Immediately following the meetings on July 25, 
1968. Dunstan and Seifert returned together to Fort 
Wayne. While on the plane Dunstan and Seifert talked 
about the two meetings, agreed that the meeting with 
Clough had resulted in a final settlement—that the slate 
had been wiped clean with Amax. (Tr. 425, 537) Dunstan 
requested that Seifert forward a check to Clough in the 
amount of $424,898.95 pursuant to the agreement which 
had been reached, and Seifert suggested that an endorse- 
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ment be put on the reverse side of the check referring to 
full aud final settlement, ‘‘ just to tie down any loose ends”’ 
(Tr. 425, 537) Dunstan agreed that this was a good idea 
because it was his understanding that there was a full and 


final settlement. (Tr. 425) 


122, The next day, July 26, 1968, Seifert forwarded a 
check to Clough in the amount of $424,898.95. The cover- 
ing letter read as follows: 

‘‘Pursuant to our agreement reached Thursday, July 
25. 1968, enclosed please find Essex’s check for 
$424,898.95 in full settlement of all disputes arising 
from the Bailment Lease Agreement and the Pur- 
chase and Sale Agreement, botu dated December 14, 


1966, between Essex and Amax.’’? (Hx. P-21) 


On the reverse side of the check appeared the same state- 
ment. (Ex. P-21) These statements confirmed the under- 
standing that both Seifert and Dunstan thought had been 


reached at the meeting with Clough on July 25, 1968, (Tr. 


126, 549-50) 


123. On July 29, 1968, the Monday following the Thurs- 
day meeting of July 25, 1968, before receiving the letter 
and check mailed by Seifert, Clough circulated a memo- 
randum throughout the Amax organization alerting the re- 
cipients that Essex was about to forward a check covering 
metal and maintenance costs, and warning them that they 
should make sure the check was not qualified as being ‘*in 
full and final settlement”’. (Ex. D-46) Notwithstanding 
the concern expressed in this memorandum, Clough insisted 
that neither Dunstan nor Seifert had said anything at the 
meeting of July 25, 1968 which implied that Essex was go- 


ing to send a check in full settlement. (Tr. 126-27) 
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124. Upon receipt of Seifert’s letter dated July 26, 1968 
and the enclosed check, Clough noted Essex’s reference to 
‘Sour agreement reached Thursday, July 25, 1968”’ that the 
$424,898.95 was in ‘‘full settlement of all disputes’’, and 
noted the similar restriction on the reverse side of the check. 
(Tr. 128) Prior to this moment, there was arguably a 
genuine misunderstanding between Essex and Amax as to 
their respective positions. Essex believed Amax’s consent 
to the removal of the Properzi combined with Clough’s 
silence at the July 25 meeting reflected Amax’s concession 
that the removal was proper under the Lease Agreement. 
(Tr. 495-96) Amax believed it was reserving its rights. 
From this moment on, however, Amaa knew precisely what 


Essex’s understanding was. 


125. Clough was upset upon receipt of this letter and 
check, but did not telephone Seifert or Dunstan to complain 
about the way Seifert had characterized their agreement. 
(Tr. 129) Rather, Clough consulted counsel at Amax whe 
advised him to make no response to Essex until David Far- 
ley, another lawyer at Amax, was able t) review the situa- 
tion. (Tr. 69, 129) 


126. Clough then consulted his superior, Stephen Fur- 
bacher, President of Amax. (Tr. 69, 129) Furbacher and 
Clough agreed not to deposit the check. (Tr. 131) Fur- 
bacher testified that the reason for this decision was: 


‘“Well, we are very practical people, and as far as 
the practical people approach is, we were also sell- 
ing some materials to Essex, both in our copper di- 
vision and in our aluminum division. 


‘‘Q, How did that enter into your decision not to 
deposit the check? 
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‘“A. We wanted to continue doing business with 
them for a while, as long as we could.”’ (Furbacher 
Transcript, Ex. D-733, p. 143) 


Of course, Clough did not advise Essex of this decision. 
(Tr. 129) The only way the billet sales to Essex could be 
protected was to deceive Essex about the check and pur- 
ported settlement. 


127. Clough claimed he was merely consulting with 
counsel and not trying to deceive Essex. However, in Jan- 
uary 1969, Clough found himself in exactly the same situa- 
tion—in receipt of a letter from Essex which seemed to 
mis-state an earlier agreement. What did Clough do? He 
immediately telephoned Essex to correct the misunder- 
standing and upon failure to reach the person called, sent 
a letter correcting the discrepancy. (Tr. 749, 757-58) Thus, 
Clough’s conduct upon receipt of the letter of July 26, 1968 
and check is inconsistent with his own later conduct under 
similar circumstances but quite consistent with an intent 
to deceive Essex. 


128. On August 23, 1968, Clough reviewed the Essex 
letter of July 26, 1968 and the enclosed check with David 
Farley. (Tr. 135) Farley concurred that the check should 
not be deposited. (Ex. P-21) Again Clough did not ad- 
_vise Essex that the check was being held by Amax without 
being cashed. (Tr. 135) 


129. In the meantime, Essex was continuing its nego- 
tiations for a settlement with Nichols, Properzi and OTT 
on the Third and Fourth Controversies. On September 
6, 1968, Essex made a new settlement proposal, (Kx. D- 
292; Tr. 430) 


130. At ris point, Clough again consulted with Ste phen 
Furbacher, President of Amax, concerning Amax’s rela- 
tionship with Essex. (Tr. 133) Furbacher testified: 
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‘<Q. Will you tell me the substance of your dis- 
cussions with Mr. Clough, unless you have already 
done so. 

‘¢\. I think I have already done so. The sub- 
stance of my discussions were that we were still sell- 
ing them some materials and we ought to take no 
precipitous action in connection with the check prob- 
lem.’? (Furbacher Deposition, Ex. D-733, p. 149) 


Thus, although Amax considered telephoning Essex, it was 
decided that Amax would not advise Essex that the check 
was being held without being deposited. (Tr. 136) 


131. On October 14, 1968, Essex signed and forwarded 
to Nichols another proposal in connection with settlement 
negotiations on the Third and Fourth Controversies. (Tr. 
430-31; Bix. D-304) 


132. On October 28, 1968, Essex reached a settlement 
agreement with OTT concerning the second ecoiler. (Tr. 
443) In essence, OTT agreed to cancel the order and re- 
fund Essex’s down payment only upon subsequent sale of 
the eoiler by OTT. During the period OTT was endeavor- 
ing to sell this coiler, it would be stored in France in a 
bonded warehouse at the expense of Essex. (Ex. D-302) 


133. On October 31, 1968, Clough once more reviewed 
the Essex letter of July 26, 1968 and accompanying check, 
and decided to forward the check to Amax’s corporate sec- 
retary for safekeeping. (Ex. P-21) Once again Clough 
decided not to advise Essex that Amax was holding the 
check without depositing it. (Tr. 136) 


134. On October 29, 1968, Continuus agreed to the set- 
tlement proposed by Essex on October 14, 1968. (Ex. D- 
304) 
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135. On November 1, 1968, Nichols agreed to the set- 
tlement proposed by Essex on October 14, 1968. (Ex. D- 
304) 


136. Under covering letter dated November 4, 1968, the 
signed settlement agreement between Nichols, Continuus 
and Essex was returned to Essex. (Ex. D-303) 


137. In reaching these settlement agreements with 
Nichols, Continuus and OTT, Dunstan relied upon the be- 
lief that Essex had no pending disputes with Amax. (Tr. 
432. 511-12) Facts supporting that belief included Amax’s 
consent to Kilburn removing the Properzi from Intalco 
(Tr. 511), Clough’s silence at the meeting on July 25, 1968 
in the face of Dunstan’s reference to a ‘‘eomplete settle- 
ment’? (Tr. 506-07, 510), Amax’s apparent acceptance of 
the check (Tr. 428-29), and Essex’s good relationship in 
general with Amax as evidenced by Essex’s continued pur- 
chases of billet from Amax. (Tr. 42) 


138. Had Dunstan known that there was a dispute then 
pending with Amax concerning Essex’s removal of the 
Properzi from Intalco, he would not have released Nichols 
and Continuus. (Tr. 482-33 


129. Under covering letter dated January 2, 1969, Amax 
returned the check to Essex. (Ex. D-51) This letter was 
received by Essex on January 6, 1969. (Tr. 187; Ex. D-51) 
Prior to that time, Amax had not advised Essex that it was 
holding the check rather than depositing it. (Tr. 135-37, 


552-03) 


140. Essex did not discover that the check had not been 
deposited by Amax until January, 1969. (Tr. 428, 553, 592) 
Seifert was ill and absent from the office from August 9, 
1968 until late December. (Tr. 552-03) Dunstan did not 
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look to see if the check had been cashed because he was 
confident there was a settlement and it didn’t occur to him 
to check up on Clough’s good faith by tracing the check. 
(Tr. 429) The size of the check was not such that the fact 
it was outstanding would naturally be called to the atten- 
tion of Dunstan or O’Malley. (Tr. 429, 587-88, 592). 


141. During the period that Amax was holding Kssex’s 
check, Amax was aware that Essex was engaged in nego- 


tiations with Nichols and Continuus concerning Essex’s 
claim against them. (Tr. 137-38; Ex. D-733, p. 144) 


142. During the period August 1, 1968 until December 
31, 1968, Amax sold 3,670,000 pounds of billet to Essex at 
a delivered price of 25.5 cents a pound (Tr. 75-76, 158), and 
thereby reaped a profit of 9.3 cents per pound (25.5 minus 
the cost of 16.2) (Ex. P-106) or a total profit of $841,000. 
This was the business which the President of Amax, 
Stephen Furbacher, wanted to protect when he and Clough 
decided not to advise Essex that the check was being held 
but not deposited. (Tr. 138-139) 


143. Once Amax returned the check to Essex and there 
by advised Essex that it was not accepting the check, Es- 
sex immediately terminated its billet business with Amax. 
(Tr. 189) 


IX. Essex’s Contracr Wirn Acoa 


143A. In December 1967, Essex entered into a contract 
with Aleoa pursuant to which Essex undertook to purchase 
specified quantities of aluminum over a fifteen year period. 
(Ex. P-53, P-54) In negotiating the Aleoa contract in the 
fall of 1967, Essex assumed that it would also purchase 
from Amax those quantities of aluminum rod specified in 
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the Supply Contract. (Tr. 435, 554) In 1965, Essex did 
not have a surplus of aluminum commitments (Tr. 439, 516, 
589-90), but rather experienced a shortage. (Ex. D-729, 
P-6, P-64) 


X. DamMAGES SUFFERED BY Essex 


144. By reason of Amax’s breach of the Lease Agree- 
ment (Propesed Findings 86-95, supra), Essex has been 
damaged in an amount no less than $255,896.96 representing 
costs incurred by Essex in connection with the Model 8 
Properzi located at Intaleo, (Ex. D-730) 


XI. Damaces CLAIMED BY AMAX 


145. Amax claims that it has been damaged in the 
amount of $4,090,140 by reason of alleged breaches by 
Essex of the Lease /.greement and Supply Contract. Such 
damages are the difference between the purported profit 
Amax would have realized on the Supply Contract with 
Essex and on another contract with Okonite less the pur 
ported profit made by Amax on the sale of the same volume 
of aluminum as T-ingot. (Ex. P-106) 


A. Okonite Contract 


146. On December 20, 1967, Amax entered into a con 
tract with Okonite for the sale of rod. This contract did 
not obligate Okonite to purchase any specific tonnages 
from Amax, but rather covered Okonite’s ‘‘requirements’’, 
if any, for aluminum rod over the period 1968 through 
1972. (Ex. D-136) There is no evidence as to what Oko 
nite’s ‘‘requirements’’ were, if any, during that period. 


llla 
Def.’s Proposed Findinas of Fac. velusions of Law 
l 


B. Supply Contract 


147. Amax contends that it would have realized profits 
of $7,794,240 on the Supply Contract over the period 1968 
through 1973. (Ex. P-106) This alleged profit is the con- 
tract price specified for the rod, less an estimate d cost of 
manufacturing that rod, multiplied by the total poundage 
covered by the contract. In that ihe price of the rod is 
fixed by the contract, the determining variable is the esti 
mated cost of 17.0 cents per pound. (Ex. P-106) As indl- 
cated below, this ‘‘estimate’”’ is essentially speculation and 
guesswork, and in any case is Intalco’s cost and not 
Amax’s cost. 


148. First the 17.0 cent estimate for the cost of manu 
facturing aluminum rod was made in May, 1965. ( Kix. 
D-30) In making this estimate, Intaleo did not rely upon 
any prior experience in operating a Model 8 Properzi, nor 
was it in any way based upon prior experience on a Model 
7 or Model 6 Properzi. (Tr. 239-42) Intaleo did not even 
consult Pechiney, one o* -he partners in Intalco, who had 
‘‘many years’’ experience with Properzis. (Tr. 2?9-40) 
Intaleo likewise did not cons:.'t other Model 8 operators. 
(Tr. 244-45) The author of the 17.0 ceut estimate had 
never had ary operating experience at all relating to a 
Properazi, and conceded that he was not an expert on the 
Properzi. (Tr. 220) 


149. Second, the actual cost of manufacturing rod on 
the Properzi at Intalco over the period December, 1967 
through May, 1968 had been 31.5 cents per pound. [$660,678 
(Ex. P-103) divided by 2,100,000 pounds] (Ex. D-726; Tr. 
449) Thus, the cost estimate utilized in the damage cal- 
culation assumes tha‘ costs could be reduced from the 31.0 
cents per pound actually experienced to date to approxi- 
mately 17 cents per pound. 
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150. Third, in May, 1968, Intaleo’s actual cost of pro 
ducing hot metal was 15.2 cents per pound. (Tr. 164) 
Thus. the cost estimate of 17.0 cents per pound for alumi 
num rod (Ex. D-30) assumes that hot metal ean be con- 
verted into rod via the Model § Properzi for 1.5 cents per 
pound, [17.0 minus 15.2] In fact, Essex’s actual cost at 
Boonville of converting hot metal into aluminum rod via 
the Model 8 Properzi, as modified by Kilburn, was slightly 
more than 5.0 cents per pound when operations commenced 
in April 1969, and averaged out approximately 4.0 cent 
per pound over 1969. (Tr. 708, 713-14, 727) By late 1971, 
after two and one-half years of experience at Boonville, 
Essex’s cost for converting hot metal into aluminum rod 
via the Model 8 Properzi was approximately 2.9 cents pel 
pound. (Tr. 714) Also, Alcoa charged Essex 5.0 cents 
per pound for this conversion. (Ex. P-55, p. 4; Tr. 468) 


151. Fourth, the Amax damage calculation assumes 
that the 17.0 cents per pound estimate remains constant 
over the period 1968 through 1973. However, the 17.0 
cent cost estimate is based upon the following factors: (a) 
the cost of alumina which varied over the period 1968 to 
1972 (Tr. 236-37), (b) the freight cost of transporting 
alumina from Australia to Washington which was ‘*much 
higher’’ in 1972 than it had been in 1968 (Tr. 256-38), (¢) 
the wage rates for operators and supervisors which in- 
creased 5% or 6% each year over this time period (Tr. 
938), (d)payroll costs (benefits) of 239% which likewise 
increased over the time period (Tr. 242), (e) the cost of op- 
erating supplies and maintenance which was ‘‘probably”’ 
based upon certain key items but in any event not based 
upon any type of actual experience (Tr. 244-45), (f) an 
allocation of ‘‘east house direct costs’’, the basis for which 
was unknown (Tr. 246), (g) shipping costs which have 
increased over the period 1968 to 1972 (Tr. 247-48), and 
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h) other elements set forth in Exhibit D-30, all of which 
i...ve gone higher over the period 1968 to 1972 ‘‘like every- 
thing else’’. (Tr. 250-51) 


152. Fifth, Clough testified that running the Properzi 
to fulfill only the Okonite contract was ‘‘not particularly 
attractive’? (Tr. 141) because at that volume the cost per 
pound would be higher than the 17.0 cent estimate (Tr. 
142) However, Amax conceded that the change in cost 
caused by a volume change is ‘‘almost inconsequential’”’ 
(Tr. 87, 178). Moreover, upon analysis the only element 
of the 17.0 cent estimate which would vary according to 
volume would be the ‘‘Rent and Plant Allocation’’ of 
0.481 cents. (Tr. 454-55) Doubling that cost (because the 
Okonite volume was a little more than half the total volume 
of the two contracts combined) would make the estimated 
cost of rod 17.484 cents on Exhibit D-380 ($0.17053 plus 
$0.00451). Following through Amax’s own calculation but 
using an estimated cost of 17.484 cents rather than 17.0 
cents, the profit realized by max on the Okonite contract 
alone would be $1,343,000. (Ex. D-727; Tr. 454-59) Thus, 
either Clough’s testimony on the ‘‘attractiveness’’ of the 
Okonite contract alone is wrong or the 17.0 cent cost esti- 
mate is wrong. (Tr. 458-59) 


153. Sixth, if Intaleo’s actual cost of hot metal of 15.2 
cents (Tr. 164) is «« mbined with Essex’s actual cost exper- 
ience in 1969 for converting hot metal to rod of 4.0 cents 
rather than being combined with Intaleo’s estimated cost 
of converting hot metal to rod of 1.8 cents, the appropriate 
cost figure for the damage calculation (Ex. ?-106) becomes 
19.2 cents (15.2 cents plus 4.6 cents) rather than 17.0 cents. 
Carrying through with Amax’s own caleulation, but sub- 
stituting 19.2 cents for 17.0 cents, Amax’s damages are 
wiped out completely and Essex apparently saved Amax 
approximately $163,000 by removing the Properzi (Ex. 
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D-729: Tr. 469-71) The import of such calculation is not 
that Essex saved Amax money but rather that the 17.0 
cent cost estimate for rod (which necessarily means a 1.5 
cent cost for converting hot metal to rod) is unreliable. 


(Tr. 474-76) 


154. Seventh, the 17.0 cent estimate of the cost of mak- 
ing rod, which is the key to Amax’s damage calculation 
(Ex. P-106), is not Amax’s cost but is Intalco’s cost. The 
record is absolutely void as to Amax’s cost of hot metal, 
finished rod, or anything else, and is likewise void as to 
the mark-up Intaleo enjoyed on sales to Amax. There is 
certainly no reason to believe Intaleo was a non-profit 


organization. (Tr. 50)* 


155. The 17.0 cent cost estimate forms the basis for the 
profits claimed on both the Supply Contract and the ¢ )konite 
Contract (Ex. P-106), but that estimate is inconsistent with 
the facts and with logical an lysis. Every penny that 
this 17.0 cent estimate is increase i reduces Amax’s damage 
claim by $2,259,000. [105,900,000 pounds on the Supply Con- 
tract plus 120,000,000 pounds on the Okonite Contract times 
$.01 per pound. ] 


*Why did Amax elect not to prove its cost? Exhibit D-70, 
tarked for identification but not introduced into evidence, indicates 
that Intaleco charged Amax 18.18 cents for hot metal from the pot 
line which is a mark-up of almost 3.0 cents over Intalco’s hot metal 
cost of 15.2 cents, (Ex. D-30; Tr. 164) If one assumes it would 
cost Amax the same 1.8 cents to convert hot metal to rod as Intalco 
assumed (17.0¢ minus 15.2¢), the 17.0 cent estimate for Intalco’s 
rod cost becomes 19.98 cents for Amax (18.18¢ plus 1.8¢) Substi- 
tution of 19.98 cents for 17.0 cents in Amax’s damage calculation (Ex. 
P-106) again wires out completely Amax’s damages, and Essex ap- 
parently “saved” Amax over $2 million by removing the Properzi! 
This shows the wisdom of the rule that where a party has evidence 
in his possession which could support his version of the facts and 
withholds it, the evidence is presumed to be adverse to him. Noce v 
Kaufman, 2 N.Y.2d 347, 353, 141 N.E.2d 529, 531 (1957) ; Wigmore 
on Evidence §285 (3d ed. 1940) ; Federal Rules of Evidence 302. 
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c. Profits Realize d on Sali of T-ingot 


156. Amax’s calculation of the profits realized upon 
the sale of T-ingot is based upon the difference between 
Amax’s selling price of T-ingot in May, 1968 of allegedly 
22.1 cents per pound (Tr. 89, 755-56) and Intalco’s cost of 
producing T-ingot of allegedly 16.2 cents per pound (Tr. 
749-51). (Ex. P-106) However, the selling price of T-ingot 
in May, 1968 as reflected by the New York metal market 
was 25.0 cents per pound. (Ex. D-735) This figure repre- 
sents the price for T-ingot as quoted at that time by the 
consensus of the major aluminum suppliers. (Tr. 755) 
Over the period 1968 through 1973, this price varied mark- 
edly and inereased substantially. (Ex. D-735) For each 
increase of 1.0 cent in the selling price of T-ingot, Amax’s 
total profits on sales of T-ingot over 1968 to 1973 would be 
increased by $2,259,000 and its alleged damages would be 


decreased by a like amount. 


D. Amazx’s Opportunity fo Purchase the Properzi 


157. In June, 1968 Amax could have purchased the 
Model 8 Properzi fully installed at Intaleo for $1,400,000. 
Thus, Amax’s maximum damages is this $1,400,000 less 
the value of the equipment received. The cost of tie instal- 
lation was $1.5 million composed of price paid for the 
Model 8 Properzi, the price paid for the coiler, the cost of 
the furnaces, other installation costs, and freight for the 
equipment from Italy and France (Tr. 10). The reason- 
able value of this installation in June 1968 is certainly no 
less than the $850,000 offered by Amax at that time which 
was based upon the installed cost of Model 7 equipment 
(Ex. D-40), plus $154,000 for the existing furnaces (Ex. 
P-46), plus the value of the coiler. This Amax offer as- 
sumed that the Supply Contract would be terminated. (Tr. 
61) 
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158. Under such circumstances, Amax’s total damages 
cannot exceed $396,000 for breach of contract ($1.4 million 
less $850.00, less $154,000) (which ignores the coiler) ; plus 

$424,898.95 covering the cost of met il used at Incalco, main- 

tenance charges, and a fixed cost allocation; less the profit 
of $341,000 rea’.z* by Amax on its billet sales to Essex 
during the las. »: .f of 1968 when Amax was deceiving 
Essex by holding ihe check; for a total of no more than 
$480,000. 


DEFENDANT'S PROPOSED CONCLUSIONS OF Law 


I. Axurcep Breacu By Essex 


1. Essex complied with its obligation under the Lease 
Agreement to install the Model 8 Prope rzi at Intaleo. After 
installation, Essex provided adequate training in the oper 
ation of the Properzi for the crew. The reafter, Mr. 1il- 
urn was present to provide technical assistance in running 
the equipment. (Proposed F indings 12-13, 18-27, 57-60) 


9. Essex was obligate’ to make a reasonable and good 
faith effort to get the Model 8 Properzi ‘‘operating nor 
mally’’ as defined by the pa-ties. Essex fulfilled this obli- 
gation. (Proposed Findings 57-60) 


3. The Model 8 Properzi never operated normally while 
it was at Intaleo. This failure of the equipment was not 
due to any fault or lack of diligence by Essex, but resulted 
from design inadequacies in the Model 8 Prope rzi itself. 
Exsex did all that could reasonably be expected of it in an 
effort to make the equipment operate normally. (Pr roposed 
Findings 28-62) 
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Il. Breacu py AMAX 


4, Amax was obligated to provide day-to-day mainte- 
nance and repairs as soon as the Model 8 Properzi was 
installed at Intaleo . nd its ‘‘running-in’’ completed. The 
ierm ‘‘running-in,’’ as used in the Lease Agreement, means 
a de-bugging or testing process intended to make sure that 
the equipment will function as intended and actually 
produce rod, and is a preliminary phase which is completed 
before the equipment is actually ‘‘operating normally”’. 
This running-in process was completed by Essex in De- 
cember 1967, in that rod had been produced and shipped as 
of that time, and in any event was completed by Essex 
at some time pricr to May 10, 1968 when the Lease Agree- 
ment was terminated. (Proposed Findings 14, 86-92) 


5. Amax’s refusal to pay for maintenance expenses 
ineurred subsequent to ‘‘running-in’’, in the face of re- 
peated protests by Essex, constituted a breach of Amax’s 
obligations under the Lease Agreement. (Proposed Find- 
ings 93-94) 


6. In addition, the maintenance efforts provided by 
Amax, and improperly billed to Essex, were sluggish and 
the supervisory personnel were inadequate under all the 
circumstances. Such deficiencies constituted an additional 
breach by Amax of the Lease Agreement. (Proposed Find- 
ings 45-06, 95) 


Ii. Essex’s Ricur to Remove tHE PRoperzi 
FROM INTALCO 


7. The last sentence of paragraph 3 of the Lease 
Agreement was intended by the parties to permit removal 
of the Model 8 Properzi in the event that normal operations 
were precluded because of equipment failures. Under all 
the circumstances, this sentence of the Lease Agreement 
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excused Essex from its obligation of making the Properzi 
‘operate normally”’ and gave Essex the right promptly 
to remove the Properzi and restore the site, which is what 
Hssex did. Such removal likewise terminated the obliga- 
tions of both parties under the Supply Contract. (Pro- 
posed Findings 96-99) 


8 Exsex’s removal of the Properzi and restoration of 
the site was likewise justified under paragraph 7 (d) of 
the Lease Agreement because Amax had breached the Lease 
Agreement by continuing to charge Essex for maintenance 
after the ‘“running-in’’ of the Properzi? was completed. 
Such removal likewise terminated the obligations of both 
parties under the Supply Contract. (Proposed Findings 
93-94, 96) See Williston on Contracts §§841, 1316 (3d ed. 
1972): Restatement of Contracts 975, 395 (19382); Van- 
adium Corp. Vv. Fidelity d Deposit Co., 159 F. 2d 105, 108 
(2d Cir. 1947); B. W. Foley, Inc. v. New York, 61 N.Y.S. 
9d 118, 121 (N.Y. Ct. Claims 1946); Rochester Park, Inc. 
v, City of Rochester, 38 Mise. 2d 714, 238 N.Y.S. 2d 822 
(Monroe Co.) aff’d, 19 A.D. 2d 776, 241 N.Y.S. 2d 763 (4th 
Dept. 1963); Multi Products Eng. Co., Inc. v. Be llingham 
Steel Prod., Inc., 401 P. 2d 829 (Wash. 1965). 


9 Essex’s removal of the Properzi and restoration of 
the site was likewise justified under paragraph 7(d) of 
the Lease Agreement because Amax breached the Lease 
Agreement by providing inadequate maintenance and sup- 
ervisovy personnel, Such re moval likewise terminated the 
obligations of both parties under the Supply Contract. 
(Proposed Findings 95-96, supra) 


10. The obligations of both parties under the Supply 
Contract were also excused because ‘failure of the Prop- 
erzi rod processing and related equipment * * * to function 
properly * * ° interfered with production.”’ (Proposed 
Finuings 17, 28-44, 61) 
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IV. Axax’s AGREEMENT TO FutL SETTLEMENT OF 
Ati DIspuTEs 


11. Following the settlement meeting on July 25, 1968, 
Essex forwarded to Amax a check in the amount of 
¢494.898.95 “in full settlement of all disputes’? ~nder the 
Lease Agreement and Supply Contract. Amax’s retention 
of this check, with its restrictive legend, for more than 
five months was unreasonable under all the circumstances, 
and constituted an acceptance of the condition upon which 
payment was made. See Defendant’s Trial Memorandum, 
pp. 15-17. 


12. The question of what constitutes retention for ‘‘an 
unreasonable period of time’’ depends upon all the cir- 
cumstances, but in this ease is based upon the cumulative 
effect of the following: (a) the check was held for more 
than five months, (b) Amax was aware of the restrictive 
legend on the reverse side threughout this period, (c) 
Amax did not advise Essex that it was holding the check 
without depositing it, (d) Amax expressly intended to de- 
ceive Essex by not depositing the check, (e) Amax en- 
deavored to deceive Essex because Amax wanted to protect 
its billet sales to Essex, (f) Essex was not aware that the 
check had not been deposited by Amax and was in fact 
deceived, and (g) Essex was injured by reason of Amax’s 
deception in that it released what may have been valid 
claims against third parties. (Proposed Findings 124-43) 
See Defendant’s Trial Memorandum, pp. 15-17; Davis v. 
Godart. 180 N.W. 239, 240 (Minn. 1920); Lewis v. Clark, 
149 S.W.2d 244, 247 (Tex. Civ. App. 1941) 


V. WaAtIveR 


12. Waiver is the voluntary and intentional relin- 
quishment of a known right or benefit which, but for such 
waiver, the party would have enjoyed. Waiver can be 
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established by acts and conduct revealing an intention and 
purpose not to claim the right in question, or by acts from 
which an intention to waive may reasonably be inferred. 
Soe Defendant’s Trial Memorandum, pp. 17-18. 


14. Under the cireumstances of this case, it is reason- 
able to infer that Amax intended to waive any claim that 
ssex’s removal of the Model 8 Properzi from Intalco 
violated the Lease Agreement. Such waiver is based upon 
the following: (a) Amax initially claimed to Essex that 
Kssex had no right to remove the Properzi on the ground 
that the equipment had not lived up to its specifications 
‘without the agreement’? of Amax, (b) Amax then con- 
sidered the possibility of purchasing the Model 8 Properzi 
from Essex, (c) in evaluating the merits of such a pur- 
chase, Amax investigated the question of whether the 
equipment could live up to its specifications and was ad- 
vised that it could not do so in the absence of a multitude 
of equipment modifications, (d) thereafter Essex was per 
mitted, without protest from Amax, to enter the Intalco 
plant with a crew and remove the Model 8 Properzi, and 
(e) at the settlement meeting on July 25, 1968 Amax made 
no mention of a claim that said removal violated the Lease 
Agreement notwithstanding the fact that removal was dis- 
cussed and Essex indicated that the settlement being 
reached was intended to ‘wipe the slate clean’’ so that 
billet business between the parties could continue in the 
future. (Proposed Findings 71, 74, 107-09, 111, 119) 


VI. EstTopPen 


15. An estoppel arises when a person, either by his 
declaration or conduct, induces another to change his 
position to his injury in reliance upon the first person’s 


declaration or conduct. Estoppel can arise from silence or 
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inaction, as well as from affirmative acts, if the silent party 
stands by or encourages another to act, knowing that the 
other is acting under a false impression which may result 
in his injury. See Defendant’s Trial Memorandum pp. 
18-21. 


16. In this vase, Essex believed that it had a right to 
remove the Properzi from Intaleo because the Properzi 
had failed to live up to its specifications. When Amax per- 
mitted Essex to remove the equipment, after earlier pro- 
testing that Essex’s right to remove required the agree- 
suent of Amax, Essex believed, rightfully or not, that Amax 
conceded Essex’s rights in this regard. Essex thought that 
its understanding was confirmed at the meeting of July 25, 
1968 when Mr. Clough made no mention of any dispute 
between the parties notwithstanding a discussion of future 
business between the two companies and Mr. Dunstan’s 
statement that he intended to wipe the slate clean. (Pro- 
posed Findings 61, 70-72, 74, 111-12, 119) 


17. Although there may have been a genuine misunder- 
@anding between the parties as of July 25, 1968, there was 
no such misunderstanding once Amax received Essex’s 
check on July 29, 1968. At that point in time, Amax knew 
What Essex’s understanding was and likewise knew that 
it was different from Amax’s understanding. (Proposed 
Finding 124) 


18. Thereafter, Amax did nothing to correct Hssex’s 
misunderstanding. Amax did not correct the misunder- 
standing because it wanted to protect future billet business 
with Essex. his billet business could be protected only 
if Essex was deceived into believing that its understanding 
of the settlement was correct. Essex was in fact deceived 
and continued to purchase billet from Amax. (Proposed 
Findings 125-28, 130, 133, 139-43) 
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19. Simultaneously, Essex conducted negotiations with 
Nichols, Continuus and OTT, and ultimately released valid 
causes of action against Continuus and Nichols. Although 
these settlement negotiations commenced in June, 1968, 
the settlement ultimately agreed upon was not offered by 
Essex until October 14, 1968, and was not signed by Nichols 
and Properzi until thereafter. The final settlement agree- 
ment was different from Essex’s earlier settlement offers 
in that Essex was obligated to pay $8,000 for a transformer, 
Essex was obligated to pay the freight covering the ship- 
ment of this transformer from Italy to Indiana, Essex was 
obligated to pay for its future technical advice from Nichols 
which proved to be $3,000, OTT refused to refund Essex’s 
down payment on the coiler, and OTT only refunded to 
Essex the down payment less OTT’s loss on the subse- 
quent sale to another customer less the cost of storing the 
coiler in a bonded warehouse in France for over five 
months. (Proposed Findings 106, 110, 112, 115-16, 118, 
120, 129, 131-32, 134-38) 


2. In agreeing to the final settlements with Nichols, 
Continuus and OTT, Essex relied upon its belief that there 
were no outstanding disputes with Amax. Such reliance 
was based upon Amax’s continuing course of action, in- 
cluding: (a) Amax’s initial claim that the Model 8 Prop- 
erzi had lived up to its specifications and therefore that 
Essex had no right to remove it without the agreement of 
Amax, (b) Amax’s decision not to purchase the equipment 
from Essex after evaluating the complete situation, (¢) 
Amax’s decision to allow Essex, without protest from 
Amax, to remove the Properzi from the plant at Intalco, 
(d) Clough’s silence at the meeting on July 25, 1968 when 
Dunstan indicated that he was wiping the slate clean so 
that future business between the two companies could con- 
tinue, (e) the clear and unambiguous notice given to Amax 
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of Essex’s understanding of the situation when the check 
and covering letter were forwarded by Mr. Seifert to 
Amax, and (f) Amax’s retention and apparent acceptance 
of the check. (Proposed Findings 71, 74, 107-09, 111-12, 
119, 122, 124, 137-39) 


21. Essex did not change its position with Nichols, 
Continuus and OTT until October 14, 1968 when it signed 
the final settlement agreement. Thus, two months passed 
during which Amax knew that Essex had a misunderstand- 
ing, during which Amax acted in such a way so as to 
continue and preserve that misunderstanding, and during 
which Essex was in fact deceived exactly as Amax intended, 
Amax eapected to benefit itself through billet sales to 
Essex by means of this deception, and in fact did so in 
that its profit on billet sales to Essex (which terminated 
immediately upon notice to Essex that the check had not 
been deposited) totalled «pproximately $341,000. (Pro- 
posed Findings 124-43) 


92. Under all the cireumstances, Amax is estopped 
from denying that it accepted Essex’s check in the amount 
of $424,898.95 in full settlement of all disputes arising 
from the Lease Agreement and Supply Contract. 


VIL. Essex’s DamMaGcEs 


? 


23. By reason of Amax’s breaches of the Lease Agree- 
ment, the costs incurred by Essex in connection with the 
Intaleo project were wasted. Essex was damaged in an 
amount no less than $255,896.96. (Proposed Finding 144) 
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VIll. Damacres CLaimeD BY AMAX 


A. Plaintiff’s Burden of Proof in Gereral 


24. A plaintiff seeking compensatory damages for a 
breach of contract has the burden of proof and must pre- 
sent to the court a proper basis for ascertaining the dam- 
ages he seeks to recover. Broadway Photoplay Co, v. 
World Film Corp., 225 N.Y. 104, 121 N.E. 756 (1919) ; West, 
Weir & Bartel, Inc. v. Mary Carter Paint Co., 95A.D.2d 
81, 267 N.Y.S.2d 29 (1st Dept. 1966) ; Dunkel v. McDonald, 
972 App. Div. 267, 70 N.Y.S.2d 653 (1st Dept. 1947), aff d 
on limited appeal, 298 N.Y. 586, 81 N.E.2d 323 (1948) ; 
Alexander’s Dept. Stores s, Inc. v. Orbach’s, Inc., 269 App. 
Div. 321, 56 N.Y.S.2d 173 (1st Dept. 1945). The damages 
must be susceptible of ascertainment in some manner other 
than by mere conjecture or guesswork—not only in their 
nature, but also as to the source from which they proceed, 
Broadway Photoplay Cc. vy. World Film Corp., supra; 
Witherbee v. Meyer, 155 N.Y. 446, 50 N.E. 58 (1898); 
Dunkel v. McDonald, supra; Penrose v. Arrow Constr. Co., 
15 Mise.2d 512, 182 N.Y.S.2d 642 (N.Y.Co. 1958) ; Estero- 
wicz v. Alotun Corp., 109 N.Y.S.2d 480 (Kings Co. 1951). 


25. The plaintiff is required to prove his damages by 
the best evidence obtainable, including the revelant facts 
antecedent and subsequent to the breach. Dickenson v. 
Hart, 142 N.Y. 183, 36 N.E. 801 (1899); Wakeman v. 
Wheeler & Wilson Mfg. Co., 101 N.Y. 205, 4 N.E. 264 
(1885); Mortimer v. Bristol, 190 App. Div. 452, 180 N.Y.S. 
55 (1st Dept. 1920); Stevens v. Amsink, 149 App. Div. 220, 

33 N.Y.Supp. 815 (2d Dept. 1912). When seeking as dam- 
ages future profits claimed to have been lost as a result of 
the defendant’s breach, plaintiff also has the burden of 
showing a fair and provable estimate of the factors to be 
deducted from gross receipts. Such factors include those 
items not chargeable to the wrong of the defendant, such 
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as plaintiff’s costs, margin of profit, expenses, inventory 
price adjustments, and the efforts of and changes in per- 
sonnel. Orester vy. Dayton Rubber Co., 228 N.Y. 134, 126 
N.E. 510 (1920); Mullen v. Sinclair Refining Co., 32 A.D. 
2d 1000, 301 N.Y.S.2d 716 (3d Dept. 1969); 342 Holding 
Corp. v. Carlyle Constr. Corp., 31 A.D.2d 248 (1st Dept. 
1968); West, Weir & Bartel, Inc. vy. Mary Carter Paint Co., 
31 A.D.2d 517, 294 N.Y.S.2d 837 (1st Dept. 1968); EZ. W. 
Bruno Co. v. Friedberg, 28 A.D.2d 91, 281 N.Y.S. 2d 504 
(1st Dept. 1967). 


B. Burden of Proof in ‘New Venture’’ Situation 


26. Absent unusual circumstances no recovery may be 
had for lost profits resulting from the interruption of a 
new venture as opposed to an existing and ongoing busi- 
ness. Such profits are regarded as too uncertain and 
speculative. For Childre n, Inc. V. Graphi s Int t, Tne iy Oe 
F. Supp. 1280 (S.D.N.Y. 1972); Bernstein v. Meech, 130 
N.Y. 354, 29 N.K. 255 (1892); Witherbee v. Meyer, supra, 
Thus, where plaintiff has engaged in a new venture, his 
burden of proof becomes increasingly more severe because 
a court cannot accept prior performance in unrelated areas 
as a basis for recovery. Cramer vy. Grand Rapids Show 
Case Co., 223 N.Y. 63, 119 N.E. 227 (1918); Broadway 
Photoplay Co, vy. World Film Corp., supra. 

27. Amax’s first Properzi experience was at Intaleo. 
(Proposed Findings 51-52, 148) The Properzi machine 
itself was quite different from its predecessor models, 
(Proposed Findings 8, 38) The machine proved to be so 
new and untested that it never approached the minimum 
specifications supplied by the manufacturer. (Proposed 
Findings 61-62) Not until the machine was substantially 
modified after more than a year’s cumulative experience 
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did the Model 8 equipment ever function properly. (Pro- 
posed Findings 76-85) 


98. Amax failed to meet its burden of proof under New 
York law. The calculation of future profits in Exhibit 
P-106 is demonstrably speculative in light of Amax’s 
failure to account for variations in costs over the six-year 
damage period (Proposed Findings 151, 156), \max’s use 
of Intalco’s costs rather than its own costs (Proposed 
Finding 154), and Amax’s mixing of its prices with In 
talco costs (Proposed Finding 156). Although Amax had 
the opportunity to demonstrate the actual costs of running 
a Properzi by introducing examples of what the Properzi 
has cost other operators, including its own partner, Pechi- 
ney, it failed to do so. (Proposed Findings 148-00) It 
also had the opportunity to prove what Okonite’s require 
ments were over the period 1968 to 1972, but elected not to 
do so. (Proposed Finding 146) Amax likewise elected 
not to prove its own cost of hot metal from Intalco’s pot 
line. (Proposed Finding 154) 


99. Based on the record in this case, there is no rea- 
sonable way to determine what Amax’s costs would have 
been in operating the Model 8 Properzi in order to meet 
the Essex and Okonite contracts. Amax’s projected profits 
are illusory, speculative, and unrecoverable as a matter of 
law. (Proposed Findings 145-56) 


C. Other Measures of Damages 


36. Where a plaintiff cannot adequately prove what its 
future profits might have been, recovery is limited to some 
other normal measure of damages. Czarnikow-Rionda Co. 
vy. Fed. Sugar Refining Co., 259 N.Y..33,. 173° Nib. Sis 
(1930) ; Deluise v. Long Island R.R.Co., 65 App. Div. 487, 
72 N.Y. Supp. 988 (2d Dept. 1901), aff'd, 174 N.Y. 516, 66 
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N.E. 1106 (1903); Gregory Walker, 239 Ark. 415, 389 
S.W.2d 892 (1965) ; Withervce «. wleyer, supra; Met ‘ormick, 
Damages §28 at 104 (1935). 


31. In June 1968, by making an investment of $1.4 
million, Amax would have been in a position to reap what- 
ever future profits it could in fact earn and would also 
enjoy full ownership of equipment having considerable 
value. Thus, Amax’s damages are limited by this invest 
ment, less the value of the equipment received. (Proposed 
Findings 157-58) 

32, Amax also enjoyed profits of $341,000 on billet sales 
to Essex in the second half of 1969. These profits would 
not have been received but for Amax’s deception of Essex. 
Thus, such profits should be deducted from any damages 
incurred by Amax. (Proposed Findings 126, 142 $3, 158) 


IX. FravupuLent MISREPRESENTATION 
33. Defendant’s claim of fraudulent misrepresentation 
is covered in Defendant’s Pre-Trial Memorandum, p. 21, 
and in Proposed Findings 124-28, 130, 134-48. 


Dated: New York, New York 
February 7, 1974 


Respectfully submitted, 


Waite & Case 
Attorneys for Defendant 


White & Case 


By Rayner M. Hamilton 
A Member of the Firm 
Rayner M. Hamilton, Esq. 
Todd B. Sollis, Esq. 
E. Miles Prentice, Esq. 
Of Counsel 
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Findings of Fact and Conclusions of Law 
UNITED STATES DISTRICT COURT 


SourTHERN District or NEW York 
[Same Tite] 


Introduction 


Plaintiff, American Metal Climax, Inc. (Amax) is a New 
York corporation with its principal place of business 1n 
New York. Defendant, Essex International, Inc. (Kssex 
is a Michigan corporation with its principal place of busi- 
ness in Indiana. The matter in controversy exceeds the 
sum of $10,000 exclusive of costs and interest, thus the di 
versity jurisdiction of this court is properly invoked. 25 
U.S.C. §1332(a) (1). 

This case involves mutually exclusive claims of breach 
of contract. As supported by the following Findings of 
Facts and Conclusions of Law the court concludes that Es- 
sex breached its obligutions under the bailment lease agree 
ment (Exh. D-1) and anticipatorily repu ‘iated the supply 
contract (Exh. D-2). The court also finds that Essex has 
failed to carry its burden of proving its defenses of con 
sent or waiver, accord and satisfaction, and estoppel, and 
that plaintiff suffered damages in the form of lost profits 
in the a.nount of $4,090,140, plus interest. Finally, the 
court finds that Amax is entitled to $424,898.95, plus in 
terest in accordance with the agreement of the parties 
dated July 25, 1968 and costs. 


1. At the trial of this action, [ssex withdrew its counterclaim 
against Amax based on_ alleged fraudulent misrepresentation by 
Amax and upon an allegedly wrongful refusal by Amax to enter into 
a joint venture with Essex for an aluminum reduction plant 
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Backqroun 


Amax owned a half-interest in Intaleo Aluminum Cor- 
poration (Intaleo), which operated a reduction plant at 
Ferndale, Washington. This interest assured Amax’s ac- 
cess to a supply of primary aluminum. (Pretrial Order 
D. (13)(14); Tr. 39a, 50.) 

Essex was, among other things, a manufacturer of wire, 
eable and related products from primary aluminum. (Pre- 
trial Order D. (2); Tr. 575-76.) 

S.p.A. Continuus (Continuus) was an Italian firm which 
made, in various sizes, a machine for the continuous cast- 
ing of molten aluminum into aluminum rod. Named after 
its designer, the machine was ealled a ‘‘Properzi’’. (Pre- 
trial Order D. (3) (5); Tr. 13-48). 

Office ‘Technique des Trefiles (OTT) was a Freneh en- 
terprise, which manufactured automatic coilers used to 
wind the rod produced by a Properzi into coils. (Tr. 416) 

Nichols Aluminum Company (Nichols) served as the 
American agent for Continuus and OTT. (Pretrial Order 
D. (5). 

The materials, machine and process involved in this 
case ean be briefly summarized as follows: The element 
aluminum, ‘‘primary aluminum”’, is obtained commercially 
by a two-step process. First, bauxite is refined into alu- 
mina. Second, alumina is subjected to an electrochemical 
process in a ‘seduction plant’’, such as Amax’s Italeo, 
made up of one or more **pot lines.’’ This process re- 
sults in molten aluminum, which may then be cast into in- 

vot or other forms. A Model 8 Properzi continuous caster 
is a machine which, in essence, casts molten aluminum into 
3." coiled aluminum rod. (Tr. 39a-43, Pretrial Order, D. 
(5).) 

In April 1966, Essex ordered a Model 8 Properzi and 
an OTT automatic coiler through Nichols. (Exh. D-193.) 
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The Model 8 Properzi was warrented by Continuus, inter 
alia, to operate at a rate of 14,00u pounds per hour on E. 
C. aluminum rod. This warranty was limited to twelve 
months from the date of shipment from Continuus’ plant 
in Italy. (Pretrial Order D. (7); Exh. D-195.) The Model 
8 Properzi ordered by Essex was to be the first of its size, 
although sinaller models were in operation in the United 
States. (Pretrial Order D. (8).) Indeed, Essex had had 
previous experience with Properzis, ’aving owned and 
operated a smaller model from 1953 to 1957. (Tr. 575, 594- 
96.) 


Amaz-Essex Contracts 


Essex originally intended to install the Model 8 Pro- 
perzi at its Paducah, Kentue! y plant. (Tr. 601-02.) How- 
ever, in late 1965 or early 1966 Essex had begun a search 
for a partner for an aluminum reduction plant. Amax 
among others was approached in this connection. (Tr. 
577-79.) In the course of their discussions regarding the 
proposed reduction plant, Essex and Amax reached a ten- 
tative agreement in August 1966 about another venture. 
This second arrangement, out of which the present contro- 
versy stems, provided that Kssex would lease its Model 8 
Properzi (then on order) to Amax and would instail it at 
Amax’s Intaleo plant in Washington where Amax would 
produce and sell Properzi rod to Essex and other custom- 
ers. (Pretrial Order D. (9-12, 14-15); Exh. D-96.) This 
tentative agr2ement, reached between Paul O’Malloy, Pres- 
ident of Essex, and Stephen Furbacher, President of Amax, 
was formalized into two written agreements, the ‘‘baiiment 
lease agreement’? (Exh. D-1) and the ‘‘supply contract’’ 
(Exh. D-2), entered into on or about December 14, 1966. 
(Pretrial Order D. (17).) 

Under the bailment lease agreement, Essex leased the 
Properzi to Amax for a fee of $10. until December 31, 1973, 
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or such other date as might be mutually agreed upon. (Pre- 
trial Order D. (18).) No further fee or royalty was to be 
incurred when the machine was in use manufacturing rod 
for sale to Essex. Amax conld also use the machine to 
produce rod for its own use or for sale to others, thereby 
incurring :oyalty fees payable to Essex at the rate of %4 
cent per pound for rod produced for its own use, and % 
cent per pound for rod sold to others. (Exh. D-1.) 

Significant provisions outlining Essex’s obligations un- 
der paragraph three of the bailment lease agreement were 
as follows: 


‘68 Essex will intall the Properzi at the location 
at said Ferndale, Washington plant designated by 
Amax in consultation with Amax. After installation, 
Essex will provide :dequate training at Ferndale in 
the operation of the Properzi for the original crew 
of personn *, who will operate the Properzi. Essex 
will be responsible for the original running in of the 
Properzi and Amax’ responsibility, under the rod 
bar stock Purchase and Sale Agreement between the 
parties of even date herewith, for the delivery of 
bar stock will not start until the Properzi is fully 
installed by Essex and operating normally.”’ 


Paragraph 3 of the lease agreement also provided: 


‘Throughout the life of this lease Essex shall 
be obligated to give Amax, or its designee, all the 
technical assistance needed to run said Properzi. 
Should the Properzi fail to live up to its specifica- 
tions, Essex promptly will fix or remove the Pro- 


’” 


perzi and restore the site. 


Paragraph 4 outlined Am: © vbligations: 


‘‘4, Fyvom the completion of the installation of 
the Properzi, expected on or before March 31, 1967, 
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and its running in subsequent to that date, Amax 
shall be responsible for the day-to-day maintenance 
of the Properzi making repairs as necessary for its 
preservation, subject to ordinary wear and tear.”’ 


The conditions under which Essex had the right to re- 
move the Properzi from Intalco, other than those noted 
above, were set out in paragraph 7(d) of the bailment 
lease agreement under which Amax agreed: 


«“* * * to permit Essex to enter the Ferndale 
plant and take possession of the Properzi and re- 
move it in the event of any breach by Amax of any 
of its agreements herein, or, if during the period of 
this lease or any extension thereof, bankruptcy or 
insolvency proceedings are commenced by or against 
Amax or Intaleo, if a receiver is appointed to take 
possession of the business of Amax or Intalco, or 
if Amax or Intalco discontinue business on the 
premises.”’ 


The mutual obligations of the parties under the supply 
contract with regard to quantity as outlined on the first 
page of the document were as follows: 


s<* * * Wessex hereby purchases and agrees to 
receive and pay for and Amax sells and agrees to 
ship from the plant at Ferndale, State of Washing- 
ton, * * * coiled aluminum rod (bar) %& inch stock 
as hereinafter stated: Quantity per calendar year: 
1967: minimum of 15,000,000 pounds and maximum 
(at Essex’ option) of 18,000,000 pounds. 1968-1973: 
minimum of 18,000,000 pounds per year and maxi- 
mum at Essex’ option of 25,000,000 pounds; except 
that if production on a potline is started by Amax 
and Essex after 1970, the quantities for the first 
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subsequent year under this Agreement shall be a 
minimum of 10,000,000 pounds and a maximum (at 
Essex’ option) of 15,000,000 pounds, and if the next 
subsequent year falls within the period of this 
Agreement a minimum of 5,000,000 pounds and a 
maximum (at Essex’ option) of 10,000,000 pounds 
for that year.’’ 


With respect to price, the supply contract provided, in 
pertinent part, that Essex would purchase the coiled alumi- 
num rod from Amax at a price 01 23.86 cents per pound 
’.O.B. Intalco, based on a published aluminum ingot ‘‘ book 
price’’ of 24.5 cents per pound, The contract price for 
rod was to vary upward or downward by the amount that 
the book price might vary from time to time. (Exhs. D-2; 
D-735; Tr. 753-56.) 

Significantly, with respect to the commencement of 
Amax’s obligations, the supply contract provided, under 
‘‘Conditions of Sale’’ paragraph 2 that: 


‘« Amax shall have no obligation under this agree- 
ment until the Properzi facilities covered by the 
Bailment Lease between the parties of even date 
herewith have been fully installed by Essex and are 
operating normally.”’ 


Amax-Okonite Contract 


As was its right under the Amax-Essex contracts, supra, 
Amax contracted on December 20, 1967 to supply a min- 
imum of 120 million pounds of Properzi rod to the Okonite 
Company during the years 1968 through 1972. Under the 
Amax-Okonite contract, the price was to be 26.8 cents per 
pound, based on an aluminum ingot book price of 25.0 cents 
per pound, with the contract price for rod varying as the 
published price of ingot might vary. (Exh. D-136.) 
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Essex-Alcoa Contract 


In May 1967, Essex ordered a second Model 8 Properzi 
for installation in 1968 at its facility in Paducah, Kentucky. 
Notably, this second order was made before the first 
Model 8 had been received at Intaleo. (Pretrial Order D. 
(34).) 

In order to insure a supply of primary aluminum for this 
second Model 8 Properzi, Essex negotiated with Alcoa for 
the purchase of molten aluminum from Alcoa’s reduction 
plant in Warrick, Indiana. By written contract dated De- 
cember 26, 1967 Essex agreed to buy 22 million pounds of 
aluminum from Alcoa in 1968, and 50 million pounds in 
each of the years 1969 through 1983. In terms of profitabil- 
ity, the cost to Essex of making rod from aluminum sup- 
plied by Alcoa was considerably less than the cost of pur- 
chasing aluminum rod from Amax. The benefit to Essex 
was a function of freight costs, since the freight charges 
for delivery of aluminum from Aleoa’s Indiana plant to 
Essex’s Kentucky plant were less than those for the deliv- 
ery of rod from Amax’s Washington facility. (Pretrial 
Order D. (32); Exhs. P-9, P-54, P-104 (Publow Dep. 33- 
36.) ) 


Installation of the Properzi 8 at Intalco 


Although the bailment lease agreement anticipated de- 
livery and installation of the Properzi at Intaleo for March 
1967, delivery was delayed until November 1967 through 
no fault of the parties. (Pretrial Order D. (28) (31).) The 
delay was apparently caused by various design problems. 
(Exhs. D-214, D-239, D-247, D-118; Tr. 608-09.) The parties 
agree that the machine was ‘¢installed’’ within the meaning 
of the bailmont lease agreement. (Tr. 207-08.) The machine 
was first run on November 3, 1967. (Pretrial Order D. 


(31).) 
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Essex designated Charles Kilburn of their employ to 
supervise the installation of the Properzi at Intaleo inas- 
much as he had had experience with a Model 5 Properzi. 
From November 1967 until May 1968, Kilburn, along with 
a crew from Intaleo under the supervision of C. K. Li, and 
sarious experts from Continuus and Nichols worked to ‘‘de- 
bug’’ the machine so as to have it ‘‘operating normally.”’ 
(Exhs. P-48, p. 8; D-155; Tr. 293-309, 594-96, 640-43.) 

In early 1968, when it became apparent that the Properzi 
project was proceeding more slowly than anticipated, Amax 
and Essex entered into discussions regarding @ revised 
definition as to when the machine would be considered ‘‘op- 
erating normally’’ in order to clarify when the mainte- 
nance burden would shift from Essex to Amax. The 
parties agreed that the Properzi would be ‘‘operating nor- 
mally’? when it had operated for two weeks at an average 
production of 12,600 pounds per operating hour, and had 
produced at least 750,000 pounds of acceptable rod within 
said two weeks, (Exhs. P-12, P-13; Tr. 386-87.) The parties 
agree that the Properzi never reached the point of ‘‘oper- 
ating normally.’’? (Tr. 207-08.) Finally, Essex removed 
the machine from Amax’s Intalco plant in June 1968. (Pre- 
trial Order D. (37).) 


Breach of Contract 


According to Essex, the failure of the Properzi to oper- 
ate normally was due to a combination of equipment 
failures and inadequate supervision and maintenance pro- 
vided by Amax. With reference to equipment failures, 
Essex presented evidence at trial that the Properzi, as 
delivered, was problematic. In particular, Essex noted 
that there were ‘‘spout failures’? (Exh. D-32, Memo. p. 1; 
Tr. 648-50), ‘‘mold failures’? (Exh. D-251, Tr. 654-61), 
‘failure of the secondary cooling system’? (Exh. D-156; 
Tr. 326-27, 669-71, 676-77) and ‘‘emulsion problems’’ (Exhs. 
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D-164, D-32, Memo p. 2; Tr. 330-31, 685.) It is Essex’s 
position that, as evidenced by these problems, the Properzi 
failed to live up to specification and that it was therefore 
its right under the bailment lease agreement, paragraph 3, 
to remove the machine. 

In the alternative, Essex claims the failure of the Pro- 
perzi machine to produce rod as anticipated was the direct 
result of the ‘‘somewhat sluggish maintenance pace’’ (£.g., 
Exh. D-130) of the Intaleo crew and inadequate supervi- 
sory personnel supplied by Amax (Tr. 314 et seq., 690-94). 
These inadequacies, according to Essex, amounted to a 
breach of the bailment lease agreement. In addition, 
Essex claims that Amax’s failure to pay for maintenance 
costs after ‘‘running-in”’ violated the agreement, thus giv- 
ine Essex the right to take possession of the Properzi un- 
der paragraph 7(d) of the agreement. 

In support of the allegation of breach by Amax, Essex 
claims that the burden of providing day-to-day mainte- 
nance and repairs commenced when the machine had been 
run-in that such running-in had in fact been completed. 
According to Essex, there were three discrete stages 
through which the Properzi was to proceed : installation, 
running-in, and operating normally. It is Essex’s claim 
that ‘‘running-in’’ is a preliminary stage during which 
operators determine whether or not each phase of the 
machine works. It is is completed before a machine oper- 
ates normally. (Tr. 385-86, 644-49.) Essex attempts to sub- 
stantiate this claim by reference to the exchange of letters 
clarifying ‘operating normally’’, supra, which incorporated 
the phrase ‘will be considered operating normal (sic) be- 
yond the original run-in period and become the operating 
responsibility of Amax when”? certain conditions were met. 
(Exh. P-12.) Thus, according to Essex, running-in is 
completed before normal operation, and there may well 
be a hiatus between completion of running-in and normal 
operation. 


| 
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In contrast, Amax asserts, and the court agrees, that 
the events preceding removal and the removal of the Pro- 
perzi, itself, by Essex constituted a breach of the bailment 
lease agreement. According to Amax, Essex failed to make 
a good faith effort to bring the Properzi up to specifica- 
tion. In support of its claim, Amax notes that although 
all three Properzi 8 machines then installed in the United 
States experienced difficulties similar to those encountered 
at Intaleo, other organizations, including Alcoa and Gen- 
eral Cable, succeeded in solving the common problems soon 
after installation, and their machines were performing up 
to specifications. (Exhs. D-732 (Raiford Dep. 17-20, 28-37, 
39, 42, 78-81, 94, 96-7, 99); D-73 (Morris Dep. 86-7); Tr. 
726-27.) 

As further proof of Essex’s lack of diligence in bring- 
ing the machine up to the level the parties considered 
‘‘normal’’, Amax offered evidence that Essex rejected an 
inviting risk-free offer by Nichols on May 2, 1963 to send 
in their personnel or endeavor to make the Properzi oper- 
ate normally. (Exh. P-24.) 

Amax also notes that Essex, after removing the Pro- 
perzi from Intaleo, and storing it temporarily, installed 
it at the new Essex plant in Boonville, Indiana near Alecoa’s 
Warrick reduction plant. Installation began in March 
1969 and by April 1969 with aid from Nichols the machine 
was operating satisfactorily. (Tr. 701-07, 719-27; Pretrial 
Order D. (47).) The modifications achieved at Boonville 
were not significant and could have been effected at 
Intalco. 

At trial Amax showed that by March 1968 Essex was 
overcommitted for the purchase of rod. At a time when 
Essex forecast a need of no more than 22 million pounds 
of rod annually, it was obligated to buy 18 million pounds 
from Amax annually and, additionally, 22 to 50 million 
pounds of aluminum annually from Aleoa for anticipated 
use in the second Properzi at Paducah which was to have 
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an annual rod production capacity of up to 60 million 
pounds. (Exhs. D-2, P-54, P-62, P-64, P-66; Tr. 514-16.) 
According to plaintiff, one logical solution to Essex’s over- 
commitment was to cancel its order for the second Properzi 
and relocate the first one at Essex’s more convenient Mid- 
west location. 

Under terms established in June 1968 (Pretrial Order 
D. (39)), Essex, Nichols, Continuus, and OTT concluded 
settlements in October 1968 under which Essex released 
the others from any possible claims of deficiencies with 
respect to the first Properzi. In exchange, for this release, 
Continuus and OTT accepted a cancellation of the pend- 
ing order for a second Properzi 8. (Pretrial Order D. (44) ; 
Exhs. P-26, D-276, D-303, D-304.) These negotiations 
among Essex, Nichols, Continuus and OTT paved the way 
for Essex to remove the Properzi then located at Int-lco 
and to reinstall it at Boonville without fear of being sad- 
dled with two machines. According to Amax, Essex seized 
upon paragraph three of the bailment lease agreement to 
justify their opportunistic removal of the machine. 

Amax further notes that, with respect to Essex’s claim 
of breach by Amax, in the letter of May 10, 1968 (under 
which Essex gave notice to Amax of its intention to re- 
move the Properzi) Essex relied exclusively on the as- 
serted ground that the machine had failed to live up to 
specifications. (Exh. P-29.) No mention was made of an 
alleged failure on the part of Amax or Intalco personnel. 

With respect to Essex’s allegation that Amax failed 
to pay for maintenance of the machine, Amax argues that, 
although the machine was installed, it was never run-in 
within the meaning of the contract and hence the burden 
of maintenance had yet to shift from Essex to Amax, 
under paragraph four of the bailment lease agreement. It 
is Amax’s position that the running-in of the machine 
would only have been completed when the machine achieved 
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the next stage, ie, operating normally. (It is, of course, 
conceded that the Properzi while at Intaleo was never 
made to operate normally.) Thus, the sequence as ex- 
plained by Amax is unbroken, in that installation when 
completed is followed immediately by running-in, which 
when completed is immediately followed by normal oper- 
ation. 

For the reasons set forth in Amax’s argument, supra, 
the court concludes that, under all the circumstances, in- 
cluding the usual difficulties encountered when dealing 
with a special machine of which the court takes judicial 
notice, the preponderance of the credible evidence esti ib- 
lishes that Essex failed to make a good faith effort to bring 
the Properzi machine up to specification while located at In- 
talco in violation of paragraphs three and four of the bail- 
ment lease agreement. Difficulty of execution does not 
excuse performance. Cameron-Hawn Realty Co. v. City 
of Albany, 207 N.Y. 377, 381 (1913). 

The court also concludes that a fair reading of the 
bailment lease agreement is the on: suggested by Amax. 
That is, the parties intended a continuous sequence of re- 
sponsibility for maintenance and that the running-in period 
would only be completed when the machine came up to 
norr.al operation and, normal operation having failed, 
the responsibility for maintenance remained with Essex. 
Therefore, contrary to Essex’s claim, Amax did not violate 
its obligations under the bailment lease agreement by re- 
fusing to assume the responsibility for maintenance, 
Essex, therefore, was not justified in removing the ma- 
chine under 7(d) of said agreement. Such removal by 
Essex constituted a breach of the bailment lease agree- 
ment and an anticipated repudiation of the supply contract. 


Essex’s Defense of Consent of Waiver 


As an affirmative defense to Amax’s allegation of breach 
of contract, Essex asserts that by failing to prevent the 
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removal of the Properzi 8—either physically or by obtain 
ing an injunction against its removal—Amax waived any 
claims it had against Essex rising out of the removi il. That 
is, Essex argues that Amax, in effect, consented to the 
removal and, therefore, waived the claim that the removal 
was in violation of the bailment lease »greement. 

At trial the evidence was such as to negate this allega- 
tion. Indeed, as revealed in letters dated May 17 and May 
29, 1968, (Exhs. P-31 and P-34), Amax’s position was con- 
sistently one of opposition to the unilateral removal « 
the Properzi. Further, although Amax considered see the , 
equitable relief to prohibit the removal of the Properzi 
(Tr. 701-02), Amax was advised by local counsel that it 
had an adequate remedy at law for damages for breach of 
contract. See, Williams Tilt-up Contractors v. Schmid, 
326 P.2d 41 (Supreme Ct. Wash. 1998).° Neither through 
its actions nor words did Amax intend to waive any claims 
it had arising out of Essex’s breach of contract. See, 
Davidson v. Klaess, 280 N.Y. 252 (1939) ; Parson v. Lipe, 
a Mise. 32, 286 N.Y.S. 60 (Onondaga Co. 1933), aff’d, 

243 A. — 681, 277 N.Y.S. 428 (4th Dept. 1935), aff’d, 269 
N.Y. 630 (1936). “hinsitinatd, Amax instituted the present 
case nro the year “ollowing removal. 


Essex’s Defense of Accord and Satisfaction 


Essex asserts the further affirmative defense of accord 
and satisfaction in response to Amax’s claim for damages. 
Essex contends that the parties agreed to a full settlement 
of all outstanding disputes at a meeting held on July 29, 
1968. Essex says that said settlement is reflected in the 
restrictive endorsement on the back of a check submitted 


2. Insofar as this case arises under the diversity jurisdiction of 
this court, the contract law of New York has been applied. Refer- 
ence to Washington law in the text is made merely to illustrate that 
the general proposition that damages are the usual remedy for breach 
of contract is recognized in the situs state. 
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by Essex to Amax (Exh. P-21),* that Amax retained the 
check for five months and thereby agreed to the condition, 
i.e., settlement of all disputes, on which payment was ten- 
dered. 

In response, Amax contends that the discussions at the 
July 25, 1968 meeting were limited to settlement of a pend 
ing collateral controversy regarding the proper allocation 
of fixed costs at Intaleo to the Properzi project, that nothing 
was discussed at the meeting regarding any controversy 
arising out of Essex’s termination of the Properzi con- 
tracts, that the $424,898.95 figure on the check represented 
the amount for which the parties agreed to compromise 
the outstanding fixed costs billing dispute, and that Amax’s 
holding the restrictively endorsed check for five months 
without cashing it did not constitute acceptance of the 
condition on which it was tendered. 

The court concludes that the preponderance of credible 
evidence at trial supports Amax’s p sition. More particu 
larly the court notes that as of July 5, 1968 a balance of 
$452,738.95 of Amax’s total billings to Essex remained out- 
standing. Of this amount Essex conceded that ‘'$384,908.95 
{had a] basis in fact, but the $67,830.00 of fixed charges 
[had] never been resolved to [its] satisfaction.”’ (Exh. 
P19. See, Exhs. P-14, P-18, P-20, and P-103.) Hence, Mr. 
Dunstan, vice-president of Essex, suggested a meeting with 
Mr. Clough, vice-president of Amax specifically to settle 
this ‘‘fixed charges’’ dispute, (Exh. P-19, Tr. 418), to which 
Mr. Clough agreed, (Exh. P-20). 

The court finds that the parties compromised the out- 
standing billing dispute for $424,898.95, without reference 
to any possible breach of the bailment lease or supply con- 


3. The restrictive endorsement referred to reads as follows: 


“Negotiation of this check constitutes final settlement of all dis- 
putes arising from Bailment I.ease Agreement and Purchase and 


Sale Agreement, bot dated December 14, 1966, between Essex 
Wire Corporation and American Metal Climax, Inc.” 
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tracts. In support of this finding the court relies heavily 
on the fact that the e: Lange of letters preceding this 
meeting, (Exh. P-19, P-20) indicates that the parties an- 
ticipated that the negotiations wonld be limited to the out- 
standing billing dispute. The court further notes that 
while Essex’s representative was accompanied by Essex’s 
attorney Mr. Seifert, Amax’s representative was without 
counsel at the meeting of July 25, 1968. (Exhs. P-19, 
P-101, D-12; Tr. 62-67, 122-24, 494-95, 530-33, 557-58.) It 
seems extremely unlikely that sophisticated business people 
would settle a dispute of the present magnitude without the 
advice of counsel and without a written agreement. Finally, 
the court notes that in order to prevent negotiation of a 
check bearing an endorsement reflecting terms other than 
those to which the parties had agreed, Clough took the 
precaution of circulating an inter-office memorandum alert- 
ing other Amax personnel to the possibility of an incorrect 
endorsement and advising them to consult with him to 
determine the acceptability of any substantial cheeks from 
Essex. (Exh. D-46). Although mindful of the potentially 
self-serving nature of this evidence, the court concludes 
nevertheless that Amax did not intend to, nor did it assent 
to Essex’s assertion that all disputes between them were 
thus settled. 

Essex maintains that irrespective of any express agree- 
ment by Amax to a full settlement, Amax’s retention of the 
check with its restrictive legend ior over five months con- 
stituted an accej‘ance. The court does not agree. Re- 
tention of a check tendered as full payment of a disputed 
or unliquidated claim, even without cashing or otherwise 
using the funds, can under certain circumstances constitute 
an acceptance of the check as payment or settlement of the 
claim. See, e. g., Globe Indemnity Co. v. Winfield, 76 N.Y.S 
9d 557 (1st Dept. 1948); N. Y. Jurisprudence, Accord and 
Satisfaction §12 (1958). As the cases rake clear, accept- 
ance is traditic~ally triggered by retention for an ‘‘un- 
reasonable length of time,’’ Kartinganer v. Cohn, 129 Mise. 
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910, 223 N.Y.S. 465 (App. Term, 1st Dept. 1927), and ‘‘rea- 
sonableness”’ is a question of fact to be determined with 
reference to the circumstances of each case. Patten v. 
Lynett, 133 A.D. 746, 118 N.Y.S. 185 (1st Dept. 1909). 

The court concluded that given the complexity of the 
legal issues involved in the controversy and the amount of 
money at risk, the passage of even five months was not 
an unreasonable length of time to permit Amax to assess 
its position. Amax retained the check, without inquiry or 
objection by Essex, and at all times continued to look to 
Essex for an a.wount greater than the check. Chesap ake 
Industries v. Brandt, 137 N.Y.S.2d 195, 200-01 (Sp. Ct. N.Y. 
Co. 1954). In sum, the court finds that Essex has failed 
to carry its burden of proving accord and satisfaction 
through either the express or implied acts of Amax. 


Essex’s Defense of Estoppel 


As a final defense, Essex claims that Amax is estopped 
from denying that it accepted Essex’s check in the amount 
of $424,898.95 in full settlement of all disputes arising 
from the Properzi contracts. Essex alleges that Amax, 
through its acts, induced Essex to change its position to 
its detriment in reliance upon Amax’s misleading conduct. 

From all the evidence the court concludes that this 
defense must fail, since the court finds (a) that Essex did 
not change its position, (b) that even if it could be said 
that Essex did change its position, such change could not 
have been in reliance on Amax’s action or inaction, and (c) 
that even if it could be said that Essex did rely on Amax’s 
conduct, such reliance was misplacedy 

Although Essex notes that the final settlement terms 
with Nichols, Continuus and OTT were agreed to on Octo- 
ber 14, 1968 (Exh. D-304)—some two months after the 
restrictively endorsed check was submitted to Amax —and 
although Essex takes great care to point out the differ- 
ences between the terms of the original negotiations in 
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June 1968 (Exhs. D-276, P-26), and those finally offered in 
October 1968 (Exhs. D-303, D-304), the court does not 
agree that these minor variations constitute a ‘‘change”’ 
for purposes of successfully asserting the equitable estoppel 
defense, Further, the court notes that the credible evidence 
clearly shows that Essex was negotiating the release of 
its claims against Nichols, Continuus and OTT. Prior to 
the removal of the Properzi from Intalco (Hxhs. P-26, 
1-276), so that the argument that the release is solely 
attributable to Amax’s conduct is simply not believable. 

Finally the court concludes that, even if it could be said 
that Essex did change its position and did so in reliance on 
Amax’s conduct, such reliance was misplaced. Amax had 
not consented to the removal of the Properzi and had not 
negotiated the restrictively endorsed check. Despite its 
knowledge that Amax had failed to negotiate the check, 
Essex nevertheless proceeded to release Nichols, Coutinuus 
and OTT. Essex relied on the hope that a settlement with 
Amax could be effected. Instead Essex should have waited 
for more tangible evidence that the slate, as between the 
parties had been wiped clean. 

To invoke the equitable estoppel defense, Essex must 
have ‘‘rightfully’’ relied on another’s :onduct. Metropol- 
itan Life Insurance Co. v. Childs Co., 230 N.Y. 285, 292-93 
(1921). The court will not sanction misplaced reliance on 
acts, which, even viewed in a light most favorable to Essex, 
were at best equivocal. That is, a party may nol foolishly 
rely and then turn self-inflicted adversity into advantage at 
an innocent party’s expense, by invoking the doctrine of 
equitable estoppel. The court accordingly rejects Essex’s 
estoppel defense. 


Damages: Lost Profits 


Amax cleias damages in the amount of $4,090,140. by 
reason of ."ssex’s breach of the lease agreement and antic- 
ipatory ~.\vidietion of the supply contract. Essex argues 
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that Amax has failed to carry its burden of proof as to 
damages in this ‘‘new venture”’ situation. In support of 
this claim, Essex urges the court to deny recovery on the 
theory that Amax’s proof asi lost profits is too speculative 
to permit an award of damages. As a miscellaneous matter, 
Essex also claims it suffered damages in an amount no less 
than $255,896.95 due to Amax alleged breach of the lease 
agreement. Of course, having rejected Essex’s assertion 
of breach of contract by Amax, this claim cannot be enter- 
tained. 

For the ::asons which follow, the court coneludes that 
on the basis of this record plaintiff is entitled to $4,090,140 
damages. This figure represents the loss of prospective 
profits, directly and proximately caused by the breach. 

As Essex correctly notes, loss of profits in a new venture 
situation, as opposed to an ongoing business, are generally 
not allowed. For Children, Inc. v. Graphics Interiational, 
952 F.Supp. 1280, 1281 (S8.D.N.Y. 1973) (Weinfic'd, J.). 
However, ‘‘if profits were in the contemplation of the par- 
ties and there is shown some rational basis for determining 
such profits, they may be recovered as damages.’’ Id. at 
n 16 (cases collected). Here, profits were surely contem 
plated; in particular, under the bailment Jeas¢ agreement, 
Essex was to receive a royalty based ou Amax’s profits 
due to sales to customers other than Hssex, Moreover, 
testimony and documentary evidence at trial provided a 
rationel basis for calculating lost profits with the part.c- 
ularity appropriate to any future event. E.g., (Exh. D-30, 
P-106) (Tr. 164, et seq.) 

In reaching the conclusion that lost profits are the cor- 
rect measure of damages in this case, the court is guided 
by the standard set forth in New York’s Uniform Com- 
mercial Code. Under §2-708 the traditional approach— 
contract price less market value—is set forth in subsection 
one. However, both the code and cases anticipate that the 
contract-market formula might be inappropriate in some 
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eases. E.g., American Broadcasting Paramount-Theatres, 
Inc. v. American Mfrs. Mut. Ins. Co., 269 N.Y.S.2d 76, 88, 
48 Mise.2d 397 (Supreme Court, New York County), 271 
N.Y.S.2d 284, 17 N.Y.2d 849 (1st Dept. 1966), cert. denied, 
985 U. S. 931 (1966). Accordingly, subsection two of 
§2-708 permits an award of profits where damages provided 
in subsection one are inadequate to put the seller in as good 
a position as performance would have done.t As noted by 
the Court of Appeals of New York, Neri v. Retail Marine 
Corp., 30 N.Y.2d 393, 400, 334 N.Y.S.2d 163, 170 (1972), 
§2-708 (2) contemplates the situation, such as the instant 
one, in which breach by the buyer depletes the seller’s total 
volume of sales. Where the requirements of mitigation, 
foreseeability and certainty have been met, as the court con- 
cludes they have been in the instant ease, valuation of 
damages where manufacturing has been halted is by refer- 
ence to the seller’s lost profits. Harris, ‘‘A Radical Re- 
statement of the Law of Seller’s Damages: New York 
Results Compared, 34 Fordham L. Rev. 23, 31 (1965). Fur- 
ther, compensatory damages as provided in the contract- 
market formula of §2-708(1) are realistic only where the 
seller continues to be in a position to sell the product to 
other customers in the market. Here, however, Essex’s 
removal of the Properzi machine precluded Amax’s sales 
of rod generally. 

At trial, Amax offered proof of its lost profits in the 
form of testirnony and documentary evidence. In particu- 
lar, the testimony of Thorley D. Briggs, vice-president of 
Intaleo, presented a credible and rational basis from which 

4. N.Y.U.C.C. §2-708(2) reads as follows: 

(2) If the measure of damages provided in subsection (1) is 
inadequate to put the seller in as good a position as performance 
would have done then the measure of damages is the profit (in- 
cluding reasonable overhead ) which the seller would have made 

from {full performance by the buyer, together with any incidental 
damages provided in this /\rticle (Section 2-710), due allowance 
for costs reasonably incurred’ and due credit for payments or 
proceeds of resale. L.1962, c.553, eff. Sept. 27, 1964. 
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prospective profits could be gauged. The various claimed 
costs (e.g., molten metal, machine, labor, powe:, ges and 
water) have been explained to the court’s satisfaction. 
This is so despite Essex’s efforts at trial to draw into ques- 
tion the cost-accoun.ing evidence advanced by Amax. E.g., 
(Exhs. D-726, D-729 ; 447-77.) Accordingly, the court makes 
the following findings in support of granting the damages 
claimed by Amax. 


a. The cost of producing a pound of Properzi 
rod at Intaleo in May 1968 was 17.0 cents, 15.8 ecuts 
of which was for molten metal. 


b. Under the supply contract Amax was to have 
sold 105.9 million pounds of rod to Essex between 
1968-1973. (Although the supply contract called for 
108 million pounds, 2.1 million pounds had been 
shipped during the start-up period, pursuant to a 
separate billing arrangement.) 


c. Insofar as the supply contract price was 
24.36 cents as of May 1968, Amax’s profit on rod 
sales to Essex would have been 7.36 cents per pound 
(price minus cost), or $7,794,240. on 105.9 million 
pounds. 


d. Under the Amax-Okinite contract Amax was 
to have sold 120 million pounds of rod to Okinite 
between 1968-1972. 


e. Insofar as the Amax-Okinite contract price 
was 26.80 cents as of May 1968, trom which 1.40 
cents for freight charges and .38 cents for the roy- 
alty to Essex as well as the 17.0 cent cost should be 
deducted, Amax’s profit on rod sales to Okinite 
would have been 8.02 cents per pound, or $9,624,000. 
on 120 million pounds. 


f. Profits Amax would have made on the sale 
of rod to Essex and Okinite total $17,418,240. 


fi 
1§ 
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g. However, Amax was able to mitigate its dam- 
ages, and resold aluminum in the form of T-ing * 
at a lesser profit than rod sales. In May 196*. u.. 
cost of producing a pound of T-ingot at Intalco 
16.2 cents and the selling price was 22.1 cencs. 
Amax sold 225.9 million pounds at a 5.9 cent profit 
per pound for a total T-ingot profit of $13,328,100. 
(Exh. P-106; Tr. 88-90, 179.) 


h. Applying the formula in N.Y.U.C.C. §2-708 
(2), Amax is entitled to $4,090,140. as damages suf- 
fered due to Essex’s wrongful termination of the 
Properzi agreements. This figure represents the 
$17,418,240 profit Amax would have made less the 
$13,328,100. proceeds of resale. 


i, In accordance with C.P.L.R. §35001, 5004, 
Amax is entitled to interest on $4,090,140. at the rate 
of 6 per cent from May 10, 1968. 


Damages: Incidental 


In addition to the above lost profits, Amax is also en- 
titled to $424,898.95 compromised on the outstanding bill- 
ing for the 2.1 million pounds of rod actually produced at 
Intaleo in accordance with the agreement of the parties of 
July 15, 1968, together with interest thereon at the rate 
of 6 per cent from said date. (C.P.L.R. §§5001, 5004.) 

Finally, Amax is entitled to costs to be taxed by the 
Clerk of the Court. 

Amax is directed to submit an order and proposed judg- 
ment in conformity with this opinion, on five days’ notice. 


Dated: New York, New York 
November 22, 1974 


Constance Baker Mortiey 


U.S. D. J. 
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UNITED STATES DISTRICT COURT 


SouTHERN District or New York 
[Same TitLe]} 


This action having come on for trial before the Court, 
Honorable Constance Baker Motley, District Judge, pre- 
siding, on January 17, 18, 21, 22 and 23, 1974, the issues 
having been duly tried, the defendant having withdrawn 
its allegation of a wrongful refusal by the plaintiff to enter 
into a joint venture with defendant for an aluminum re- 
duction plant, and a dec'rion havin: been duly rendered 
and filed November 25, 1974, iue Court holding that the de- 
fendant breached its obligations under the bail:ent lease 
agreement and anticipatorily repudiated the supply con- 
tract, and the Court also finding th«t the defendant failed 
to cairy its burden of proving its defenses of consent or 
waiver, accord and satisfaction, and estoppel, 


Ir Is OrpErED any Apgupcep that plaintiff, American 
Metal Climax, Inc., have judgment against defendant Essex 
International, Inc., on Counts I and II of the amended 
complaint in the amount of $4,090,140.00, with interest 
the~eon from May 10, 1968, at the rate of 6 per cent as pro- 
vided by law; and it is further 


ORDERED and ApgupceEp tha‘ plaintiff American Metal 
Climax, Inc., have judgment against defendant Essex In- 
ternational, Inc., on Count IIT of the amended complaint 
in the amount of $424,898.95, with interest thereon from 
July 25, 1968, at the rate of 6 per cent as provided by law; 
and it is further 
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OrpERED AND Apsuncep that the defendant take nothing 
on its First and Second Counterclaims, and that the First 
and Second Counterclaims be, and they hereby are dis- 
missed on the merits; and it is further 


Orperep axp Apsupcep that plaintiff American Metal 
Climax, Inc., recover of Defendant Essex International, 
Inc., the costs of the action to be taxed by the Clerk of the 
Court. 


Dated: New York, N. Y. 
December 17, 1974 


/s/ Constance Baker Motley 
United States District Judge 


Filed 
December 20, 1974 


15la 


Notice of Appeal 
UNITED STATES DISTRICT COURT 


SouTrHerN District or New York 


Index No. 69 Civ. 1979 (CBM) 
ee 


American Merau Cumax, Inc., 
Plaintiff, 


against 


Essex INTERNATIONAL, INC., 


Defendant. 


Sirs: 

Notice is hereby given that Essex International, Inc., 
defendant above named, hereby appeals to the United 
States Court of Appeals for the Second Circuit from the 
order and judgment entered in this action on the 20th day 
of December, 1974. 

5 Dated: New York, New York 
January 17, 1975 
Yours, ete., 


Wuitr & CasE 


By Rayner M. Hamilton 


| A Member of the Firm 

: Attorneys for Defendant 

' 14 Wall Street 

i New York, New York 10005 
; 732-1040 
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To: 

CLERK 
United States District Court 
Southern District of New York 
Foley Square 
New York, New York 

Pavut, Weiss, RirKixp, WHARTON 

& Garrison, Esqs. 

Attorneys for Plaintiff 
345 Park Avenue 
New York, New York 
644-8000 


153a 


Excerpts of Testimony 


UNITED STATES LiSTRICT COURT 


Sournern District or NEw York 


[Same TrtLe] 


New York, New York 
January 17, 1974—10:00 a.m. 


Before: 


Hon. Constance Baker Morzey, District Judge. 


Present: 
Paul, Weiss, Goldberg, Rifkind, Wharton & Garrison, 
Esqs., Attorneys for Plaintiff, By: Jay H. Topkis, 
Esq., Doris Carrol, Esq., of Counsel. 
White & Case, Esqs., Atorneys for Defendant, By: 
Rayner Hamilton, Esq., T-dd Sollis, Esq., Miles 
Prentice, Esq., of Counse 


(36) The Court: The plaintiff may proceed by call- 
ing its first witness. 

Mr. Topkis: With your Honor’s permission, we will 
call Mr. Herbert Clough. 
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HERBERT C. CLOUGH, called as a witness by the 
plaintiff, being first duly sworn, testified as follows: 


Direct examination by Mr. Topkis: 


Q. Mr. Clough, you have had some educational training, 
sir. Would you recite it for us briefly, please. A. 4 am 
a graduate of the University of Minnesota, and I took 
graduate work in Columbia University and New York uni- 
versity. 

Q. In what fields, Mr. Clough? A. Primarily in busi- 
ness and related fields. 

Q. Do you hold any graduate degrees? A. No, sir. 

Q. I take it New York University was the last (37) 
school you attended? A. Yes, sir. 

Q. Would you trace your employment history for us? 
A. Yes. I worked for about seven years with a major pub- 
lic accounting firm. 

Q. Starting when, please? A. In 1944. 

Then, approximately eight years with South Puerto 
Rico Sugar Company, and beginning in 1959 I have been 
employed by American Metal Climax. 

Q. When did you have your first experience in the alu- 
minum business? A. When AMAX first acquired an in- 
terest in the aluminum business in 1962. 

Q. In what fashion did it make that acquisition? A. 
We bought two companies, one named Kawneer and the 
other named Apex Smelting Company. 

Q. Prior to that time, AMAX had not been in the alu- 
minum business at all? A. Correct. 

Q. Did you have any role in making these acquisitions? 
A. Yes. I was part of the ceam evaluating companies to 
acquire and making recommendations for the acquisition. 

(38) Q. And subsequent to the acquisition of these 
two aluminum companies, did you have any continuing in- 
volvement in the sluminum business? A. Yes. We ac- 


i 
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quired an additional company in 1963, and then in 1964 i 
became full-time vice-president of Kawneer and went into 
the aluminum operations. 

Q. Full-time? A. Part-time in aluminum and part-time 
in concrete. 

Q. Did there come a time when you became a full-time 
aluminum man? <A. Yes, sir. At the end of 1967 I became 
a full-time aluminum man. 

Q. Now, you know that there were a bailment lease 
agreement and a purchase and sale agreement entered into 
between AMAX and Essex on December 14, 1966. A. Yes. 


Mr. Topkis: Your Honor, at this time perhaps 
I might offer those. They have been previously 
marked as Defendant’s Essex’ 1 and 2, and the cop- 
ies that were marked, your Honcr, were Xeroxes, 
and to spare your Honor’s eyesight, I would sub- 
stitute, I am sure with Mr. Hamilton’s consent, the 
original documents. 

The Court: All right. 

Mr. Hamilton: No objection. 


(39) (Plaintiff’s Exhibits D-1 and D-2 were re- 
ceived in evidence.) 


* ” * 


Q. Mr. Clough, the time these agreements were worked 
out, what responsibility did you have in connection with 
aluminum precisely? Let me be more specific. Did you 
have any role in the negotiation of these two agreements 
that have just been marked? A. No, 

Q. Whose job was that? A. My associates, Mr. Kauf- 
mann and the president of AMAX Aluminum, Mr. Fur- 
bacher. 

Q. And do I gather that at the time—well, tell us, please, 
what was the division of responsibility between or among 
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you, Mr. Furbacher and Mr. Kaufmann? A. Mr. Fur- 
bacher was the president, with overall responsibility for 
AMAX Aluminum. Kaufmann was vice-president in 
charge of the primary division, and I was vice-president 
and controller, without responsibility for primary alumi- 
num at that time. 

(39a) Q. What do you mean by primary aluminum? 
A. Primary aluminum is the acquisition of the raw ma- 
terial alumina, and the reduction of alumina into the pri- 
mary product, and our plant, in doing so, is Intaleo, which 
was previously referred to by you. 

(40) Q. Just so that we may all know—one prelimi- 
nary question: 

You have spoken of the Aluminum Division. Is that 
what you were vice president of, or something like that? 
A. Yes. AMAX Aluminum Company is a wholly-owned 
subsidiary of American Metal Climax, and the aluminum 
company encompasses au of AMAX’ interests in alumi- 
num. 

Q. And it was that entity of which you were vice pres- 
ident? A. It was that entity of which I was a vice presi- 
dent and these other officers that I have referred to also. 

Q. Fine. Now, Mr. Clough, just so we may all know 
the basic terms we are dealing with, can you trace for the 
Court and the record, quickly, the way aluminum starts, 
comes out of the ground, winds up as rod? A. All right. 
T ‘e comes out of the ground. It is called bauxite. It 
is » rally a reddish brown material. It generally con- 
tains between 40 and 50 per cent aluminum oxide, and the 
bauxite is refined to eliminate the non-aluminum oxide ele- 
ments in chemical process, usually at the site of the bauxite 
mine. 

In our case, that is in Australia. 

(41) Then the aluminum oxide, which is a white pow- 
dery material, is then shipped in bulk, maybe 40,000 tons, 
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to the aluminum reduction plant. In our case, on the Pacific 
Coast, as you have described it, Intalco. 

This aluminum oxide, this white powdery material, is 
then placed in large cells which look like bath tubs about 
30 feet long and 10, 12 feet wide, which are, we call them 
pots, p-o-t-s. 

And there the aluminum oxide is put into a hath of 
molten eryolite and an electrolytic process, using vast quan- 
tities of electric power, separates the oxygen from the alu- 
minum in this white powder, and the aluminun: the. , under 
tremendous heat, forms in a molten form in the bottom 
of these pots, and it is sucked out by a vacuum-type opera- 
tion into large tubs, called crucibles, and these tubs are 
then taken to a section of the plant called the cast house, 
and the molten aluminum then is poured into various forms, 
molds, forms in which the metal will harden, and then this 
hard metal in the varivus forms and shapes are taken off 
to fabricating plants for further fabrication into the multi- 
tude of aluminum products that exist. 

In the case of aluminum rod, I believe you have de- 
scribed it rather adequately. That molten aluminum, taken 
from the bot lines in these crucibles, is dumped into fur- 
naces (42) to hold it, to feed it into the casting wheel, 
as you have described, and ! believe we have got pictures, 
in fact, if they’re of interest. 

This, I might add, is a vast operation. The Intalco 
plant covers. well, we have a total of about 1200 acres, 
about 500 ac. es is plant itself. It represents an investment 
of about $200,000,000, and it employs something over a 
thousand people—to give you a dimentional feel. 

Q. And do I gather that what happens at Intalco is that 
ships come in bearing this aluminum oxide, or alumina, as 

it is called, and out at the other end of the plant comes an 
end product which may be either ingot or if you had a Pro- 
perzi there, rod? A. That’s correct. 


158a 
Herbert C. Clough, for Plaintiff—Direct 


Mr. Topkis: Let me show you something, your 
Honor, rather than try to mark it. Let me just say 
{ will hoid it, if your Honor will permit, and we will 
have it available in any court we are in (indicating). 


Q. This is a cross section of an ingot, Mr. Clough? A. 
That is a type of ingot. 

‘The metal can be hardened into any skape or form. 
Depends on what you want to use it for. If it is to be 
used for the making of sections for windows and doors and 
that kind of a thing, why it is formed into a log of various 
(43) types which is further processed by an extrusion 
process. 

So that there is no limitation to the form in which that 
aluminum can be cast, practically no limitation. 

Q. And so far as the rod is concerned, that comes off 
the Properzi, what is its end use? A. For the manufac- 
ture of wire and cable. 

Q. And why is aluminum desirable in manufacturing 
wire or cable? A. Well, aluminum is Juctible. It can be 
formed and bent and shaped. It is conductive of electricity. 
And it is probably the second or third most desirable, from 
the standpoint of technical conductivity, but it is vastly 
cheaper than the competitors. 

Gilver is very conductive. Copper is the common con- 
ductor. But in terms of economics, aluminum: is superior. 

Q. What is the annual output of a plant such as In- 
telco, or of intaleo? A. 260,000 tons a year. 

Q. 520 million pounds? A. That’s right. 720 tons a 
day, approximately. 

Q. Now, can you describe to her Honor, what the Pro- 
perzi does? A. Properzi is—perhaps to clarify, Properzi 
is the name of the manufacturer, the inventor and manu- 
facturer of (44) this particular machine. There are 
others which do situilar work. But in this case—have you 
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got a picture, Jay? A picture is worth a lot in my ex- 
planation. 
Q. I have a handful of pictures. 


Mr. Topkis: Which I may say, your Honor, 
Mr. Hamilton was good enough to supply us. 


Q. They’re marked on the back, so if you refer to any 
one in particular, Mr. Clough, perhaps you’d identify it 
for the record? A. Okay. I should have had this a bit 
in advance. 

This is molten aluminum flowing out of the furnaces. 


= * * 


Q. Which photograph are you referring to? The num- 
ber is on the back. 


The Court: If he is going to talk about them, 
maybe we ought to have them received. 


* * 7 


(45) The Court: Refer to th: number on the 
back as you talk about each picture. 

The Witness: D-700B merely shows the way the 
molten aluminum flows out of a furnace, and in the 
case of a Properzi operation, it flows in this trough 
out on to a large wheel, a picture which we do not 
have very adequately, on a very large wheel, which 
is cooled, and as the aluminum, molten aluminum 
flows into an indentation on this wheel, the cooling 
in the wheel begins to freeze it, solidify it so— 

(46) Mr. Hamilton: Your Honor, I am going 
to have to object, unless there is some evidence here 
as to Mr. Clough’s knowledge of the Properzi, how 
it works. 

There is no evidence here yet that he has even 
seen One. He’s basically an accountant. I have let 
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Mr. Topkis explain the general aluminum industry 
without objection, but if we are going to get into 
the technical requirements of this machine, I object 
to it. Just a general answer, on that basis. 

The Court: What do you say, Mr. Topkis? 

Mr. Topkis: I will qualify the witness, your 
Honor. 

The Court: All right. 


By Mr. Topkis: 


Q. Mr. Clough, you have seen Properzis in operation. 
A. Yes, sir, I have. 

Q. Many times? A. Weil, I have seen them at two dif- 
ferent locations. 

Q. Mr. Hamilton suggested that you are an accountant. 
That is certainly true as a matter of your training. Have 
you spent the last six or seven years as an accountant, or 
as an alur inum executive? A. No, sir, I am an aluminum 
executive. 

Q. You have spent a good deal of time around (47) 
aluminum mills and plans and the like? A. Yes, I do. 

Q. You are concerned with the operation of machinery? 
A. Yes, sir. 

Q. Its purchase and sale? A. Yes, sir. 

Q. And would you continue, please, with her Honor’s 
consent, your description of how this machine operates? 


The Court: All right. 


(48) A. Well, the molten metal falls on to a casten wheel 
which is continually turning around and the object is to 
solidify this molten metal originally into a continuous band 
shown on D-700E. 

And this, your Honor, is a cross section of approxi- 
mately a triangular section in variant sizes, but of approxi- 
mately four and a half inches on a side. 


pas atin 
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And that strip runs continuously tLen up into a milling 
operation, which is shown on D-700H, and the objective 
here is to take that cross section, which I described, and 
to roll it in a series of rollers down into this three-eighths 
inch redraw rod sizes which was illusti ated here. 

That redraw rod is then continuously fed on to a coiler, 
generally, and it is coiled into the type of coil shown on 
D-700I. This is the form in which the material is then 
transported to a wire and cable mill and subsequently 
drawn down into various types of wire and -able. 

Q. Thank you, Mr. Clough. 

Now, going back to the year 1968, Mr. Clough, did there 
come a time when you took over some of Mr. Kaufmann’s 
responsibilities? A. Yes. Early in 1968, I took over the 
function of head of the Primary Aluminum Division. 

Q. And Mr. Kaufmann passed on to other responsib "'- 
ties? (49) A. Yes, sir. 

Q. Who was responsible then for dealing with Essex? 
A. Well, there was a transitional period in which Mr. Kauf- 
mann and I worked together, and particularly when the 
dealings with Essex culminated in their termination no- 
tice, et cetera, I was not familiar entirely with what had 
gone on before, and therefore, Mr. Kaufmann worked with 
me in dealing with the Essex matters. 

Q. But as of May 10, 1968, when Essex mailed its ter- 
mination letter, and perhaps at this point, I might offer 
it as Plaintiff’s Exhibit P-29, your Honor. 


Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit P-29 is received in evidence.) 


4). As of that date, Mr. Clough, did you have such re- 
sponsibility that such a letter would come to your atten- 
tion? A. Yes, sir. 

Q. Before we go to that, Mr. Clough, just a couple of 
other details to fill in, if I may. 
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How big is a Prsper.: machine, or specifically, how big 
is the nuz.ber 8? A. Well, I can’t give you precise dimen- 
sions. but ihe whole inctallation will be approximately a 
hundred feet (50) from ‘the furnaces on through the 
coiler in length. .nd it wouid t. > a space in a building 
of about 30 f ide. 

So 100 by Su ..ould accommedate it. 

Q. And tuis plant at Intaleo, Mr. Clou h, by whom is 
it owned? <A. It is owned 50 per cent by aMAX, 50 per 
cent by Howmet Corporation, H-o-w-m-e-t. 

Q. That is as of today? A. As of today, correct. 

Q. As of 1968, how was it owned? <A. Originally it v as 
owned 50 per cent by AMAX, 25 per cent by Howmet, and 
25 ner cent by Pechiney Enterprises, P-e-c-h-i-n-e-y, which 
was a subsidiary of the Pechiney Company in France. 

I don’t know the precise name. 

At some point in time, Pechiney Enterprises merged 
iis interest, 25 per cent interest, into Howmet. So I don’t 
know precisely the date that took place. 


Mr. Topkis: To go into the discussions between 
the parties and I would respectfully suggest to your 
Honor, that you might want to take a look at the 
letter of termination. 

The particular aspect of it I would call to your 
Honor’s attention, is there is nothing in there about 
(51) any failure on the part of AMAX, or the peo- 
ple at Intalco, to give any back up to this operation. 

(Handing.) 

(Pause.) 

The Court: All right. 


By Mr. Topkis: 


Q. Now, Mr. Clough, after this letter, Plaintiff’s Ex- 
hibit 29, came in, did you have any discussions with any- 
one at Nichols? A. Yes. I hed discussious on the phone 
with Jim Morris, who was president of Nichols. 
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Q. Nichols, I think, we are all in agreement—it is stipu- 
lated, Mr. Hamilton, Nichols is the Americar distributor 
or agent of the Properzi machine. 


Mr. Hamilton: Yes. 


Q. So you had a telephone conversation with Mr. Ni- 
chols? A. Mr. -. cis. 

Q. Mr. Morr.., « beg your pardon. 

You thereafter received a document, which I will offer, 
if you tell me you received it, as Plaintiff's Exhibit D-20. 

Will you lo i at it, please, and tell me whether you did 
in fact, receive that? (52) A. Yes, I received that. 


Mr. Topkis: I offer that in evidence, your Honor. 

Mr. Hamilton: No objection. 

Mr. Topkis: I wonld suggest, your Honor might 
want to read that at this point. 


(Plaintiff’s Exhibit D20 received in evidence.) 


(Pause. ) 
The Court: All right. 


(53) Q. Now, Mr. Clough, why did you decide to re- 
ject this offer, if you did? A. Wel!, that machine didn’t 
belong to us. It belonged to Essex and it was their re- 
sponsibility to run in the machine and get it started. They 
had specified the equipment and they had brought forth the 
technique to start it, and we had no right, to my knowledge, 
to accept such an offer and go out aid put it into force. 


The Court: What does ‘‘run in the machine’’ 
mean? 

The Witness: ‘To get it started operating, to 
train the people to do all that is necessary to get 
it operating the way it should normally operate, 
make such changes as may be necessary. 
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I guess, as in the case of an automobile that needs 
adjustments and repairs and certain changes in 
equipment, et cetera, to get it operating the way 
it’s supposed to. 

The Court: Does it mean up to its representa- 
tion or does it mean something less? 

The Witness: Well, there is a document repre- 
senting an agreement somewhere in which I believe 
the parties stipulated that 90 per cent of rated ca- 
pacity would constitute completion of run in. 

(54) Mr. Topkis: I think, your Honor, Mr. 
Clough is referring to a document or a couple of 
documents as to which there is a stipulation, and 
perhaps I could just briefly read it to your Honor 
to simplify matters. 

The Court: Yes, sir. 

Mr. Topkis: ‘‘By an exchange of letters dated 
January 22, 1968 and February 8, 1968, tentative 
agreement was reached between AMAX and Essex 
that the Model 8 Properzi would be deemed ‘operat- 
ing normally’ when, (a) the Properzi has operated 
for two weeks at an average production of 90 per 
cent of the rated 14,000 pounds per operating hour 
ex, the original first trained snift; (b) the Preperzi 
has produced ir the two weeks mentioned in (a) 
above at least 750,000 pounds of accep.able redraw 
rod; (ec) the Properzi production crew size has been 
stabilized at no more than 6 people per shift while 
the machine is in operation.”’ 

Then there is something more about certain kinds 
of equipment which I don’t think is pertinent. 

Mr. Hamilton: Would you read the rest of it, 
please, if you are going to read the stipulation? 

Mr. Topkis: Gladly. 

It goes on, ‘‘The fourth condition proposed by 
Essex concerning spare parts was, (d) the ivems re- 
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lating (55) to equipment details questioned by 
the Intalco operating people have been discussed with 
the various maintenance and operating supervision 
and decisions arrived at for safe course of action. 
In regard to spare parts, we’—Essex—‘have or- 
dered the original group of spares for the mill as 
recommended by Properzi, amounting to $75,493. In 
addition, we have ordered electrical spares amount- 
ing to $9,228 and parts for the lubrication system 
amounting to $3,656, as recommended by Properzi. 
We feel that as far as costs are concerned, this would 
be the extent of Essex’ responsibility for spares 
and AMAX would return the value of parts at the 
end of the contract. For information purposes, C. V. 
Kilburn will pursue more accurate maintenance data 
for Type 8 Properzi and will revise the list when 
better information is available. With respect to this 
fourth condition proposed by Essex, AMAX vice- 
presiaent Kaufiuann replied, ‘Your proposal on 
spare parts under (d) seems to be reasonable, but 
I would prefer to wait until the people at Intalco 
have gone over the complete list per the procedure 
we uad set up in Bellingham at our earlier meeting 
before I give final agreement.’ ”’ 

The Court: What I was getting at was your use 
of the term ‘‘run in the machine.’’ Does that cover 
all (56) of that or just portions of that stipula- 
tion? 

That was directed to you. 

The Witness: I beg your vardon? 

The Court: I just want to understand what you 
mean by these terms of art in this field. ‘‘Run in 
the :uachine’’ must have some meaning. I want to 
know what it means. 
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The Witness: Run in the machine means to get 
it operating up to whatever the agreed upon cap.” 
is, and in this case it was indicated at 12,600 pou s 
per hour of satisfactory prodact. 

The Court: All right. You may proceed. 

Mr. Topkis: I think I can shorten this. 

I will now offer Exhibit P31, the respon. to the 
attempted letter of termination. 

The Court: P31? 

Mr. Topkis: Yes, your Honor. 

(Plaintiff’s Exhibit No. P31 received in evidence. ) 

The Court: That was your response to Nichols? 

Mr. Topkis: No, to Essex’ termination letter, 
if your Honor would perhaps wish to read it. 

The Court: All right. 

(Pause.) 

* * - 

(59) Q. Now, Mr. Clough, at the tail end of Exhibit 
P34 there is a suggestion by Mr. Furbacher that the par- 
ties might meet to discuss the m«tter. Was any such meet- 
ing held? A. There was a meeting held—which matter are 
you referring to? 

Q. The question of the dispute between the parties as 
to the right of Essex to withdraw the Properzi from In- 
taleo. A. To my recollection there was no meeting. At 
any rate, I didn’t attend any meeting. 

Q. Wasn’t there a meeting in Detroit? .A. Yes, but that 
was subsequent, about June 10th, * believe, and the dis- 
eussion there was primarily as to whether we could reach 
some arrangement by which an amendment of the condi- 
tions or terms and conditions could be made to accommo- 
date both parties and continue the operation. 

Is that what you had in mind? 

Q. Well, whatever meetings and discussions were held 
I’d like to put on the record. A. Yes, I recall that mee 


ing in Detroit. 
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Q. And could you tell us what happened? First, who 
attended that meeting? (60) A. Mr. Furbacher and I 
attended; Mr. O’Malley from Essex; and I believe Mr. 
Dunstan from Hssex. 

Q. D-u-n-s-t-a-n? A. —o-n. 


Mr. Hamilton: —a-n. 
The Witness: —a-n? I beg your pardon. 
Mr. Hamilton: Yes. 


Q. And that meeting was held when, sir? A. The rec- 
ord will show— 

Q. I think we have it established at June 10th. Does 
that accord with your recollection? A. That was my <ec- 
ollection. 

Q. All right. 

Now, would you tell us, please, what was said at that 
meeting, as best you recall it? A. Well, there was a dis- 
cussion as to whether we cou'd offer an adjustment of the 
[rice by which Essex was buying the hot metal from us 
and Intaleo, and then we discussed at some length whether 
we could agree upon a price at which Essex would sell the 
Properzi to AMAX. The results were that we could reach 
no agreement on either matter. 

Q. Were there any further discussions on these sub- 
jects, either fave-to-face or by telephone? (61) A. I be- 
lieve that Mr. Furbacher had further discussions on the 
telephone with O’Malley. 

Q. How about yourself, sir? A. I had some further 
discussions on the phone with Mr. Dunstan but they were 
not fruitful. 

Q. Did you make any particular proposals to him, or 
did he make any to you, that you recall? A. Yes. We pro- 
posed io buy the machine for something approximating 
$825,000. They, however, felt they should get about a mil- 
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lion four hundred thousand dollars for that machine, in 
that approximate dollar area. 

Q. Did either side move toward the other at all, or by 
any variance or anything? A. It’s my recollection that the 
gap was so wide and the parties’ position so firm that there 
was no movement. 

Q. Now, while these discussions 
a continuation of the 
to rod? A. I believe they were 
received from 


were going on, were 
they contemplating purchase and sale 
agreement with reference 
not because in one of the communications we 
them, I believe it’s stated that it is their position unequiv- 
ocally that the purchase and sale agreement is terminated. 

Q. Now, there came a time when you knew that Essex 
(62) war ¢ - to remove the Properzi from the Intalco 


plant? A. > sir. 
Q. And - MAX did not interfere with that removal? 


A. That’s correct. 
Q. Could you tell the Court why you didn’t? A. We 
.d counsel on this matter, making him aware of all 
Our position, as stated in our re- 
tion of their action, and our house 
1 in the State of Washington, and 
with the removal of 


consulte 
of the factors involved. 
sponses to their notifica 
consulted outside counse 
thereupon advised us not to interfere 
the Properzi. 

Mr. Topkis: Turning to another subject, pos- 

sibly, I will offer Plaintiff’s Exhibit P18. 
The Court: Any objection! 
Mr. Hamilton: No objection, your Honor. 


(Plaintiff’s Exhibit No. P18 received in evidence.) 


Mr. Topkis: I would then offer, your Honor, the 
response to the last exhibit, which will be Plaintiff’s 
Exhibit D12, a letter from Mr. Dunstan to Mr. 
Clough, dated July 5, 1968. 

Mr. Hamilton: No objection. 


——Eoo—t—t— 
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(Plaintiff’s Exhibit No. D12 received in evi- 
dence.) 
(63) Q. Mr. Clough, there is a note in the corner of 
the exhibit, which has just been marked. 


Is that in your handwriting? A. Could I see the ex- 
hibit? 


Mr. Topkis: I think her Honor has it. 


Q. This is the note IT am referring to, down at the 
bottom. A. Yes, yes, that is my handwriting. 

Q. Would you read it, please? <A. It says, ‘“‘Met with 
J.C.D. in N.Y.C., July 25, and agreed to accept $424,898.95.”’ 

Q. And is there anything further there, or cou'l you 
translate the shorthand for us! A. There is an arrow 
connecting that last named amovnt to the amount stated 
in Mr. Dunstan’s letter of $452,738.95. 

Q. And J.C.D. is Mr. Dunstan? <A. Yes, sir 


Mr. Topkis: Now, your Honor, I would like to 
offer Plaintiff’s Exhibit P-20, a copy of a letter 
from Mr. Clough, to Mr. Dunstan, dated July 22, 
1968. 


Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit P-20 received in evidence.) 


Q. Mr. Clough, I take it that as a result of this (64) 
series of letters, a meeting was held; is that correct? A. 
With Mr. Dunstan? 

Q. Yes, sir. A. Yes. 

Q. Who was present? A. Mr. Dunstan, Tom Seifert 
myself. 


Q. Where was it held? A. It was held in the AMAX of- 
fice in New York City. 


and 
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Q. It seems to have been held July 25; does that con- 
form to your recollection? A. Yes, correct. 

Q. Would you tell us, please, what was said there? 
A. Well, this meeting was agreed to between Jim Dunstan 
and I to resolve a long-drawn out hassle over the outstand- 
ing account due from Essex, arising out of the Properzi 
operations. 

They were billed regularly for the hot metal supplied 
to them for various other services and an allocation of fixed 
costs, all in accordance with our agreement, 

For a period of months they had failed to pay these 
costs, and for a period of months, they had asserted an ob- 
jection to the allocation of fixed costs specifically. 

But even though they registered no objection as to the 
other than fixed costs, they weren’t paying those either, 
(65) so I persisted in the attempt to collect these out- 
standing bills, and eventually Mr. Dunstan agreed to pay— 


Mr. Hamilton: I object, your Honor. I think 
the question was, what was the conversation at this 
meeting, and we have gotten into a rambling an- 
swér here, which I don’t thiuk is responsive. 

The Court: You are telling us what occurred at 
the meeting? This occurred at the meeting? 

The Witness: No, your Honor, I have been— 
what I have been saying is background to it 

The Court: I see. 

We will try to respond just to the question. 

The Witness: Okay. 


Well, what happened at the meeting was that Jim and 
I agreed that we should try to resolve, compromise the 
amount of fixed costs which should be applied to the Pro- 
perzi operation, in order to settle this outstanding account. 
And we discussed back and forth the merits, pros and 
cons, and we generally agreed that—all of the elements of 
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the dis :mssion had been had before—we ultimately agreed 
to settle the $67,000 worth of disnuted fixed costs for $40,000 
and that was the end of it. 

Q. Do you recall what the balance was that you agreed 
(66) upon? A. The total amount that he agreed to pay, 
including the $40,000 compromised amount, was 424,000 
and some dollars. 

Q. Now, did that 424,000 and some dollars represent 
payment for anything other than bills previously rendered 
by AMAX to Essex? A. Nothing whatsoever. 

Q. Was anything said in the course of this meeting 
about controversy between AMAX and Essex over the right 
of Essex to remove the Properzi, and about the termination 
of the purchase and sale agreement? A. There may have 
been a casual reference to it, but there was no discussion of 
the merits or demerits. 

Q. Was any part of the sum of 424,000 and some odd 
dollars paid on account of the controversy I have just 
referred to? A. No, absolutely not. The contention that 
this is a possibility is so ridiculous because, as a matter of 
fact, I had reduced the amount of our invoices by—compro- 
mised out 27,000 odd dollars of what we considered to be 
legitimately due. 

I can’t in any way imagine ow it cov’ be contended 
to have more to do. 

(67) Could I further state that I had no authority to 
compromise out this major matter which had arisen? This 
was clearly outside of my scope. 


Mr. Hamilton: I object, your Honor. That is 
just a gratuitous addition. It is non-responsive. It 
has nothing to do with the case. 

The Court: I will overrule your objection. 

Mr. Topkis: Your Honor, at this point, in the 
interest of your Honor being best able to follow the 
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continuity, I would offer Plaintiff’s P-19, which is 
the parallel document to Plaintiff’s Exhibit D-12. 

The Court: And this is Plaintiff’s Exhibit what? 

Mr. Topkis: This is P-19. 

You have already seen Mr. Clougn’s copy of this, 
your Honor, and now I am going to show you the 
Essex copy of the same document for the notation 
that is on it. 

he Clerk: Any objection? 

Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit P-19 received in evidence.) 


Mr. Topkis: 7 call your Honor’s attention to the 
notation in the lk ver left-hand corner of that docu- 
ment. 


(68) Q. Now, Mr. Clough, following your meeting with 
Mr. Dunstan and Mr. Scifert, on the 25th you sent a memo 
to various people at AMAX, is that right? A. Yes, I did. 


Mr. Topkis: I have just shown the witness Plain- 
tiff’s Exhibit D 46, and I will now offer it, your 
Honor. 

Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit D 46 is received in evidence. ; 


Q. Mr. Clough, showing you Plaintiff’s Exhibit D 46. 
I will ask you, sir, whether when you dictated that memo- 
randum you had received any check from Essex? A. No. 

Q. Why did you send the iaemo? A. Well, frankly, I 
suspected that we might get such a curve, as we ultimately 
got, in the way of a restrictive endorsement. 

[ had been familiar with the business being done with 
this company for only about three months or so, and I found 
that, A, they didn’t pay their bills for the metal we were 
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supplying them; B, they welched on the deal which would 
enable us to get into the rod business, and on which we had 
built substantial for projection of profits, and then when 
we tried to compromise a situation to enable them (69) 
to continue doing the purchase and sale agreement, we had 
gotten nowhere. 

And I frankly was suspicious of the possibility that they 
would do exactly what they did. 


Mr. Tonkis: And I will now offer, your Honor, 
Plaintiff’s Exhibit P-21. 
Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit P-21 received in evidence. ) 


By Mr. Topkis: 


Q. Mr. Clough, the Plaintiff's Exhibit that you have 
just considered, Plaintiff’s Exhibit 21, is the letter from 
Essex by Mr. Seifert to you dated July 25, 1968. 

You did receive that letter? A. Yes, sir. 

Q. What did you do when you received it? A. I dis- 
cussed it with our house counsel. 

Q. Without going into the substance of that conversa- 
tion, what did you do then? A. I put it in my drawer. 

Q. What else? <A. I discussed it with Mr. Furbache1 
and asked our house counsel what he would recommend as 
a procedure. 

At that time it appears that the chief internal counsel, 
Mr. Farley, was not available. I don’t recall (70) exact- 
ly where he was, but he came back sometime .ater and there 
was a further discussion. 

Q. And what | .ppened as a result of these discussions, 
if anything? A. 1¢ was decided to present the possibility 
of filing a suit against Essex with outside counsel, and I 
can’t recall precisely the date that we did consult outside 
counsel, but the record will probably indicate it. 
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Q. You did, in any event, consult outside counsel? A. 
Yes, sir. 

Q. And you subsequently had some discussions with 
them? A. Yes, sir. 

Q. Did that outside counsel make any investigation of 
the facts, to your knowledge? A. Yes, they did. 

Q. Where, if you know? A. Where did they investi- 
gate? 

Q. Yes. A. They went to—I believe they went to In- 
talco, I believe that they surveyed the records in our office 
in Greenwich and pertinent records in the offices of the 
company in New York City. 

Q. And at some point you received a report from (71) 
outside counsel? A. That’s correct. 

Mr. Topkis: I will now offer a copy of a memo- 
randum marked Plaintiff’s Exhibit D 49 for identi- 
fication. 

Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit D 49 is received in evidence. ) 


Q. Next, I believe, Mr. Clough, you returned the check 
to Essex by letter dated January 2, 1969, and I will offer 
Plaintiff’s D51 in evidence. 


Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit D 51 is received in evidence. ) 


Q. Now, Mr. Clough, according to this chronology then 
you received the check from Essex sometime reasonably 
shortly after July 26, 1968, and you did not return it until 
January 2, 1969. 

By holding the check, sir, did you mean to lull anyone 
at Essex into a false sense of security?! A. No. It was 
clear to me that the people at Essex would know that that 
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check was being held and not having been passed through, 
because it is pretty clear that a check of that magnitude 
doesn’t get lost in the shuffle in the bank reconciliations. 

(72) Iknew Mr. Seifert was probably checking at least 
daily to find whether the check had been passed through 
for payment. 

Q. Based on your experience as an accountant and cor- 
porate executive, would it be likely that the failure of a 
check to clear, in the amount of $424,000, would escape 
notice? 


Mr. Hamilton: Objection, your Honor. This is 
speculation on this witness’ part. He doesn’t know 
anything about Essex’s accounting system or proc- 
esses or anything else. 

Mr. Topkis: I will reframe it, if I may, your 
Honor. 

The Court: Overruled. 


Q. All right, you may answer. A. I am certain in my 
own mind that it could not possibly escape notice. 

(73) Q. Now, according to the record, Mr. Clough, this 
action was begun on May 8, 1969, many months after Essex’ 
purported termination of the lease and purchase and sale 
agreement. 

Will you tell the Court, please, why you waited so long? 
A. There was a substantial internal controversy over 
whether we should sue on the breach of these contracts 
The corporate management was dead set against suing. 
They raised several objections. One was that suits, by 
their nature, take a great deal of time and effort and money, 
and that, if anything, our aluminum division, in which they 
had $250,000,000 invested, couldn’t stand a diversion of any 
management time for the purpose of prosecuting lawsuits, 
and that you don’t make any money prosecuting lawsuits. 
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You make money expanding your business and running it 
right. 

On the other hand, we in the aluminum division, and 
particularly I, felt that we had been wronged by Essex, 
that if we were to be able to put any faith in contracts that 
we negotiated in good faith, we should be willing to fight 
for a position which we thought was right. If we were to 
allow abrogation of contracts willy-nilly, then we would 
end up in one-sided deals all (74) the while. 

Frankly, I felt that I was willing to be involved. I was 
willing to put forth whatever amount of my time and effort 
was necessary, not only to carry out my regular managerial 
duties, but to prosecute this lawsuit. 

In this controversy, why, we went out and retained a 
very prestigious law firm to give us an opinion, because 
we needed evidence to convince our corporate management 
that this was a route that they would be willing to follow. 
And even after getting the opinion of outside counsel, the 
controversy went on. 

Ultimately, why, we were given reluctant permission to 
go ahead with the suit. 

Q. Mr. Clough, there was a suggestion in Mr. Hamil- 
ton’s opening statement that the reason for your holding 
up in filing suit was some ongoing business relationship you 
had with Essex. 

Do you recall that observation Mr. Hamilton made? 
A. He referred to a remark of Mr. Furbacher’s, apparently 
in his deposition, and I— 

Mr. Hamilton: I object, your Honor. There isn’t 
any question pending. He just asked himif he (75) 
remembered my opening statement, and [ guess he 
did. Idon’t want to be obstreperous, but it’s difficult 
for me to get an objection in. 


He didn’t respond to questions. 
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The Court: The question was ‘‘do you remem- 
ber,’’ is that it? 


Mr. Topkis: Yes. 


A. I remember the remark in his opening remarks. 

Q. Have you had occasion, sir, to check the quantity of 
business that was being done between Essex and AMAX 
at this time? And by ‘‘this time,’’ I mean the period from, 
let us say, August 1, 1968 to the end of 1968. A. The refer- 
ence was to— 

Q. The question, sir, is have you had oceasion to check 
the volume of that business? A. I have had a chance to 
check. 

Q. Now, would you tell us, during that period of time, 
was AMAX selling aluminum to Essex? A. Yes, it was. 

Q. What quantity? A. We sold 3.6 million pounds of 
aluminum. 

Q. At what price? A. 25.5 cents a pound delivered. 
This is billet, (76) homogenized, cut-to-length billet. 

Q. Was that a margin price or was that the uniform 
price? A. That was the average price for this quantity. 

Q. Was that price less or more than your average price 
to other accounts located in Essex’ vicinity? A. It was less. 

Q. Had you not sold that billet to Essex, did you have 
other customers available for it? A. Yes, sir. 

Q. At comparable prices, or hieher or lower? A. Yes, 
sir, at comparable prices. 

Q. Were you selling any copper to Essex during that 
period? And I’m referring to August 1, 1968 to Deeember 
31, 1968. A. We didn’t sell any copper. 

Am I permitted to elaborate a little bit? 

Q. Did you have any dealings in copper with them? 
A. Yes. 

Q. Tell us about them. A. There is a scrap conversion 
or tolling, as it is known, where the customer—in this case 
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Essex—will supply scrap back to our copper refinery, and 
the refinery in turn will turn this into finished product 
(77) for them, what is known as a wire bar, also used in 
the wire and cable industry. 

And during that period, one of these scrap conversion 
deals took place in the amount of about 1,000 tons. 

Q. About 1,000 tons? A. Yes. 

Q. Is that in the period August 1, 68 to December 31, 
687? A. Yes, sir. 

Q. Do you remember how much money was involved in 
that deal? A. The total charges were $54,000. 

Q. Now, up until the end of 1968, did you have dealings 
with Essex in any other area than aluminum and copper? 
A. Not to my knowledg 

Q. And going’ on into 1969, did you have any dealings 
with Essex in either aluminum or copper or anything else? 
A. I checked the period from January 1—January through 
April, and we had no sales of aluminum to Essex, accord- 
ing to my records. And in copper we sold them 750 tons 
of wire bar during that period. 

Q. During that period, at what rate was your copper 
(78) production running? A. The copper refinery was 
running at the rate of about 240,000 tons a year. 

Q. So that this deal with Essex was for about 3/10ths 
of 1 per cent of your copper production? A. Yes, a very 
small percentage. 

Mr. Topkis: If your Honor please, I am going 
into a new subject. Would it be convenient now to 
take the luncheon break? 

The Court: Yes, it’s our luncheon hour. We 
will recess now until 2:00 o’clock. 


(Luncheon recess.) 
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(79) AFTERNOON SESSION 
2:10 p.m. 


HERBERT C. CLOUGH, resumed. 


Mr. Topkis: Your Honor, before we resume Mr. 
Clough’s testimony, there is one question I wish to 
put to your Honor, if I may. 

As to trial briefs, Mr. Hamilton and I both filed 
trial briefs with your Honor. I was prepared to 
exchange them. Mr. Hamilton said that he would 
prefer to abide by your Honor’s preference in that 
matter. 

So, may I inquire of your Honor your preference? 

The Court: I just assumed that was automati- 
eally done. 

Mr. Hamilton: I’d be pleased to exchange, your 
Honor. The Magistrate just requested that we sup- 
ply copies to your Honor, and I will be pleased to 
give a copy of my trial brief. 

Mr. Topkis: Fine; we will do the same. 

Thank you, your Honor. 


Direct examination continued by Mr. Topkis: 


Q. Now, Mr. Clough, there is reference in the pleadings 
here to some injury being suffered allegedly by Essex by 
reason of AMAX? not making a deal on the (80) joint 
ownership of a reduction facility, an aluminum hot metal 
facility. 

I would ask you, sir, to your knowledge, has AMAX 
discussed possible joint ventures in hot metal facilities with 
other aluminum companies, or other companies engaged in 
the aluminum business? A. Yes, sir, quite a number. 
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Q. Starting in, let’s say, 1966, yor would have been 
familiar with those? A. I would have certainly been fami- 
liar with some of them. 

Q. And from 1966 to ’68 or 69, can you give us any 
idea of the number of companies with which you discussed 
possible jointly owned reduction plants? A. I would say 
that perhaps eight to ten. I happen to know—I can name 
at least eleven, but as to that precise period of time, I can- 
not be absolutely certain. 

\y. Is there some particular aspect of the business that 
brings about such discussions? A. Yes. I would say so. 
An aluminum reduction plant is a major investment. One 
which we are considering now, for example, in the State 
of Oregon, would cost $200 million, and many companies 
find it difficult to (81) finance such an investment by 
themselves, and, in addition to that, if they’re capable of 
financing it, it may not be prudent to take the risk of build- 
ing that entirely, and this applies to cost, I would say, other 
than the majors, such as Kaiser, Alcoa and Reynolds tra- 
ditionally build their own, and other majors, but companies 
with lesser stakes in the aluminum business often invest in 
these reduction facilities in the form of joint ventures. 

Q. And you never made a deal with Essex on a joint 
venture as to a reduction facility? A. I believe the record 
is clear, we never did. I was not personally involved. 

Q. For that matter, Mr. Clough, that check for $424,000 
and some-odd dollars that you returned to Essex, has it 
ever been tendered back to you, without a restrictive en- 
dorsement? A. Not to my knowledge. 

Q. Now, Mr. Clough, am I right in believing that there 
came a time late in 1967 when AMAX made a contract 
to supply a company called Okonite w'th certain quan- 
tities of aluminum rod produced by the Properzi? A. That 
is correct. 
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Mr. Topkis: I will offer, your Honor, if I may, 
(S1la) Plaintiff’s Exhibit D136. 
Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit No. D136 received in evi- 
dence. ) 


(82) Mr. Topkis: And I think I may very, very 
briefly summarize the pertinent provision for your 
Honor. and that is, that we committed ourselves for 
the year 1968 through 1972 to supply Okonite with 
its requirements of 3/8ths rod which were estimated 
by Okonite as being an aggregate of 120,000,000 over 
that period, with a right in Okonite to call on us for 
an additional 126,000 under certain circumstances. 

There is a price specified in the contract. Again, 
it is a set price, but varying depending on the varia- 
tions in the published price of aluminum ingot, 
rather parallel to the arrangement we had with Es- 
sex. 


Q. Now, Mr. Clough, I am going to ask you, if you will, 
sir, to go back in time to May of 1968, and calculate for 
us, as best you can, the profits, if any, that AMAX would 
have made had Essex performed, and had AMAX per- 
formed, for that matter, their obligations under the bail- 
ment lease agreement and the purchase and sale agree- 
ment, Plaintiff’s Exhibits D-1 and 2. And I will ask you 
just to set our framework, if I may: If you revall the quan- 
tity of 3/8ths rod that Essex was committed .o purchase, 


starting with 1968 and ending in 1973 under the agreement. 
A. Is the question, do I recall the quantity? 

Q. Yes. (83) A. Yes, sir. It is set forth in the con- 
tract, and it is for those years it aggregated about 109,- 
000,000 pounds, of which we delivered, I believe, about 2.1 
million pounds. 
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Q. 108 million, actually, wasn’t it, Mr. Clough, 18 mil- 
lion pour’s a year for six years? A. Whatever that cal- 
culates out. 

Q. Okay. Not to caake any mystery of it, I think you 
and I have collaborated on what is written on the black- 
board over here, have we not? A. The remaining amount, 
to be clear, was 106.9 million that you have there and, if 
we had already delivered 2.1 million, that means that the 
total must have been 109 million. 


(84) Q. Mr. Clough, under the Okoni‘e contract, how 
many pounds were you obligated to deliver? A. 120 mil- 
lion pounds. 

Q. That was in the period ’68 to °721 A. Yes, £.r. 

Q. Now, the contract prices, Mr. Clough, can you tell 
us what they were as of May of 1968, as best you could 
forecast them. That is to say, how did the situation stand 
in May of 1968, having allowance for the variation that 
was possible? A. Under both contracts, the price of the 
rod was tied to what is known as the book price of ingot, 
that is the published price of ingot, which is the common 
product marketed. 

In the case of Okonite, it vas 1.3 cents a pound pre- 
mium over the book price. 

In May 1968 the book price of ingot was 25 cents, and 
therefore the price to Okonite delivered was 26.8, that is 
25 plus 1.8 cents. 

(85) Q. And as to Essex? A. As to Essex, on an 
F.O.B. Intaleo basis as opposed to being delivered, there 
was a discount from the book price of ingot of .64 cents. 

Q. So that there was a net price to Essex— A. Net 
price to Essex would have been 24.36 at that point in time. 

Q. And you said, I think, that the Okonite price was 
a delivered price? A. Yes, sir. 
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Q. So that you’d have to pay freight on that? A. Right. 
So in that caleulation on the Board, we show a deduction, 
in other words, to get down to the net margin, we would 
have gotten from Okonite, we start with a 26.8 cents, and 
we deduct a freight amount of 1.4, and furthermore, we 
deduct a .38 cents a pound, which is a royalty, which was 
payable by AMAX to Essex in the event that we used their 
Properzi machine to produce rod for outside sales. 

So that again, in arriving at what we actually netted 
from Okonite, you’d have to deduct that royalty. That 
brings that down to 25.02 cents per pound. 

Obviously in the case of Essex, there was no freight 
payable by AMAX, nor any royalty, so that the net price 
is 24.36. 

(86) Q. All right. 

Now, at that time, specifically in May of 1968, Mr. 
Clough, did AMAX or Intaleo indicate its cost of produc- 
ing rod on the Properzi machine; that is to say, the cost 
of hot metal and the Properzi treatment? A. Yes, sir. 

Q. And you received a report of that? A. Yes, sir. 


Mr. Topkis: Your Honor, [ have that report. 
I will put it in through a subsequent witness, Mr. 
Briggs, who actually prepared it. 

The Court: All right. 


Q. Mr. Clough, I take it for present purposes you aver- 
aged out that cost at 17 cents, is that right? A. That’s 
correct. Ii may warrant a slight explanation. 

As is well known, the cost will carry slightly, depend- 
ing on the percentage of utilization, how many pounds you 
actually produce off the machine. And since it cannot be 
determined precisely how many pounds you are going to 
produce, why that exhibit which you referred to calculates 
the cost at varying capacity levels, and 17 cents is a close 
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ning the machine. 


(87) Mr. Topkis: Your Honor, just so that we 
may understand each other, you may perhaps advise 
the Court that the calculation is that a 70 per cent 
level of production, the cost was 17 cents and one 
half million. And that at a handred per cent pro- 
ductive capacity, it was 16.8 cewts. 

So that the disparity is almost inconsequential. 


Q. So taking 17 cents as your average cost, Mr. Clough, 
you wind up with a net margin between cost net contract 
price of 7.56 cents as to F ssex and 8.02 cents, as to Okonite, 
is that right? A. Yes, sir. 

Q. And let me ask you, sir, would those margins vary 
greatly depending on whe*her you could sell any other rod 
to any other customers? A. It depends, I guess, obvious!; 
on the price at which we would sell the rod to other cus- 
tomers. I don’t mean to be sarcastic. Maybe I don’t un- 
derstand your question. 

Q. I am asking you whether these margins would vary 
depending on whether you could sell rod to any other cus- 
tomers? That is to say, if you had to shut down the .ma- 
chines, except for the purpose of producing this rod, would 
it make any great difference? (— } A. The more you 
sell, the more you utilize the machir:e, why the lower your 
quantity costs are going to be. Conversely, if, for exam- 
ple, you only were producing 10 per cent, or something, or a 
smaller portion then the costs of producing this rod would 
be considerably more per pound. 

Q. Assuming this minimum levels of production, would 
additional production save you anything significant? A. 
It would not save us much. 

Q. Now, then, you arrive at your profit figure here, 
I take it, by multiplying the margin of 7.36 cents for Essex 
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by the poundage for Essex of 106,900,001 pounds, is that 
right? <A. Yes, sir. 

Q. And you wind up with a profit, a rough profit—we 
will hold the definition for a moment—of $7,868,000. A. 
Yes. 

Q. On the Okonite sales you would similarly wine up 
with a profit of $9,624,000? <A. Right. 

Q. Or a total of $17,492,000, right? A. That’s right. 

Q. Now, Mr. Clou if you had not had the Properzi 
available, you would have had the ingot coming off the pot 
lines, the hot metal coming off the pot lines, a d what would 
(89) you have done with it in the normal course? A. We 
would have sold it to the extent of our ability to do so, and 
realized whatever price we could get for the metal. 

Q. And you were able to sell the T-ingot in May of 
1968? A. Yes, we were selling the T-ingot. 

Q. At what price were you selling it? A. The price 
at that time was 22.1 cents a pound. 

Q. Is that an average price? A That’s the average 
price during that month. 

Q. Now, the cost of producing that T-ingot was what, 
sir? A. 16.2 cents a pound. 

Q. And how do you arrive at that figure’ A. Well, that 


is also set forth in the exhibit you have re¢ ed to. 
Q. All right, we will come to that ear mn. 
So that you had a 5.% cent margin? A. That’s correct. 


Q. And multiplying that by the tots il of your Essex and 
Ok «te commitments of 226.9 million dollars over the six 
years— A. Pounds. 

Q. Pounds, I beg your pardon. You wind up, I take 
(90) it, with $13,390,000 profit had you sold it as T-ingot 
at the May of ’68 price, is tha: right? A. Not having had 
the rod to sell, we had to sell that in the form of T-ingot. 
We did sell it. 

Q. You did in fact sell it, right? A. Yes, sit 
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Q. Okay. And had you sold it at 22.1 cents on the aver- 
age, you would have had a rough profit of $18,390,000, A. 
Right. 

Q. And do I take it then that the difference between the 
profits which you would bave made in the two cases, ether 
selling it as Properzi rod or selling it as T-ingot, you cal- 
culate as—we hadn’t finished after lunch. <A. $4,102,000. 

Q. $4,102,000. 

Q. That I take it is the profit you lost by reason of be- 
ing denied the P erzi in the Okonite and Essex deals? 
A. That’s correct. 


(91) Cross-examination by Mr. Hamilton: 


Q. Mr. Clough, I think you testified that you succeeded 
to Mr. Kaufmann sometime during the spring of 1965, is 
that correct? A. Yes. 

Q. And at the May time period when these letters were 
exchanged, it was still somewhat of a mutual operation; is 
that a fair statement? A. At some point I would have been 
given the responsibility, but would have continued to rely 
on him for counsel. 

Q. At that time, Mr. Clough, had you seen the Properzi 
in operation out at Intaleo? A. Yes. 

Q. How many times had you seen it? A. I cannot say 
precisely. I would say more than two and less than 5, if 
that’s responsive. 

Q. But you had seen it two or three times at least, is 
that correct?) A. Yes, 

Q. Now, when, in terms of your employment in connec 
tion with the Intaleo operation, Mr. Clough, did you first 
become aware of this dispute between Essex (92) and 
American Metal Climax over the way costs were to be 
shared? A. Sometime early in 1968. 
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Q. Prior to May 10, 1968? A. I believe so, but I cannot 
be precise as to when, 

Q. Would you describe for the Court, Mr. Clough, the 
nature of the costs that were being shared between Intalco 
_between Essex and AMAX? A. They would have in- 
cluded the fixed overhead, including general supervision, 
the taxes, insurance, various general plant items, such as 
safety and security. I believe including such overhead 
departments as would be involved in employment and fringe 
benefits, that kind of thing. 

Q. Did it include the direct maintenance costs, do you 
know, for the Properzi? A. I believe the direet mainte- 
nance costs were charged directly, those incur) ed in servic- 
ing the Properzi machine, | believe were charged directly 
to Essex’ operation. 

Q. Now prior to your meeting with Mr. Dunstan and 
Mr. Seifert on July 25, 1968, you had billed Essex approxi 
mately $660,000; is that right? 

(93) Let me show you Plaintiff's Exhibit P18 in evi- 
dence, Mr. Clough, just to see if that doesn’t refresh your 
recollection. A. $660,000 is what it shows through the 19th 
of June. 

Q. That included the amount that Essex owed American 
Metal Climax for the hot metal that was being used in the 
Properzi operation, didn’t it! A. That’s correct. I do not 
know whether this is the total from the beginning. It cer 
tainly is the total shown in that period as indicated. 

Q. But included in that 660 is hot metal? A. Yes. 

Q. Now, Mr. Clough, I think you stated that you re- 
ceived a copy of the Essex termination letter of May 10, 
1968, which is Exhibit P29, is that right? A. I saw the 
letter. 

Q. Were you surprised when you got it? A. I was 
surprised. 
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Q. Had you had any inkling prior to that time that 
Essex did not believe that the Properzi was living up to 
its specifications? A. I was aware that it was not produc- 
ing as much rod as had been targeted. 

(94) Q. Were you aware, Mr. Clough, that Essex be- 
lieved that the machine could not live up to its specifica- 
tions? A. I don’t think I was aware of that. 

Q. Do you remember whether you discussed the specifi- 
cations question with Mr. Furbacher or anyone else? A. 


When you say the specifications question, I am not clear. 

Q. Do you recall discussing at the time you received 
the letter of May 10, 1968 with Mr. Furbacher or anyone 
else, whether or not the Properzi would live up to its specifi 
cations? A. Yes, I’m certain that was a matter of genera! 
discussion. 

®). Who was Mr. Furbacher at this time, by the way, 
Mr. Clough? A. Who was he? 

Q. Yes. A. He was president of AMAX Alum:num. 

Q. You reported to him? A. Yes, sir. 

Q. Did Mr. Kaufmann report to him? A. Yes, sir. 

Q. Did you have any direct knowledge yourself at (25) 
this time, Mr. Clough, as to whether or not that machine 
world in fact meet its specifications? A. No, sir. 

Q. Everything you knew was based on what other peo- 
ple had told you; is that correct?) A. Yes, sir. 

Q. Now, I think you testified that after receiving this 
letter, someone contacted Nichols Aluminum Company to 
find out if the machine would live up to specifications; is 
that correct? A. Yes, sir. 

Q. And they responded in that telegram, Exhibit 20, 
dated May 16th; is that correct?) A. That was one of their 
responses, 

Q. Did they have another response? A. Yes. Jim Mor- 
ris told us that there was no question in his mind but what 
the machine would live up to its specifications; that in fact 
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there were other—I think he named specifically two other 
No. 8 Properzis which were comfortably meeting their tar- 
geted outputs. 

Q. Was this in a meeting with Mr. Morris? A. I did 
not have a meeting with Mr. Morris. 

Q. So, what you have told us that somebody sometime, 
somewhere told you; is that right? (96) A. Jim Morris 
told me this over the phone. 

Q. Do you remember when? <A. In that general time 
area that we are discussing. 

Q. Before or after the receipt of this letter, do you 
know? <A. I don’t reeall. 

Q. Do you reeall whether or not Mr. Morris said any 
thing in that telephone conversation with you about the 
quality of supervision or the quality of the crew that was 
operating the equipment at Intaleo? A. I don’t recall his 
saying so, but, being a machinery manufacturer, I assume 
he probably did. 

Q. Do you have any recollection of what he did say? 
A. No, I don’t. 

Q. Let me show you, Mr. Clough, a document which has 
been marked Exhibit D21 for identification. I ask you if 
that is in your handwriting. A. Yes, it is. 

(97) Q. Would you look at the first page and see if 
you can tell me what that document relates to? A. It re- 
lates to a phone conversation that I had with Paul Hoboi. 

@. Who was Paul Hoboi! A. He is an AMAX engineer. 

Q. Does it relate in any way to a communication with 
Mr. Morris of Nichols Aluminum? A. The indication is 
that Hoboi had had a conversation with Mr. Morris and 
Mr. Raiford who is also of Nichols. 

Q. Is there any way you can tell us the date of that 
conversation? A. Between Hoboi and Morris? 

Q. Yes. <A. It would—I can’t say precisely, but the 
notation on here is April 30th, which I would interpret to 
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be the date of my conversation with Hoboi, so that I assume 
that it preceded April 30th. 

Q. Now, in that conversation, Mr. Clough, did Mr. Hoboi 
report to you any comments that the Nichols Aluminum 
people had about the supervision of the Properzi at In- 
taleo? A. One of the notations relates to supervision. 
(98) It appears that this is a list of points which were 
relayed from Nichols to Hoboi to me. 

Q. Doesn’t No. 1 there say, Mr. Clough, need strong 
supervisor? <A. Yes. 

Q. Can you recall the nature of what Mr. Hoboi reported 
to you about the need for a strong supervisor? A. Yes. 
He said that Nichols had indicated the Properzi operation 
needs a strong supervisor. 

Q. Did he make any suggestions as to who that super- 
visor should be? A. Somebody has sugested, and it’s un- 
clear as to whether it was Nichols or Hoboi or whom, that 
Les Bloedel would be an appropriate man. 

Q. What about No. 5 on that memorandum, Mr. Clough? 
Does that refresh your recoliection as to Nichols’ comments 
on the supervision in Intaleo? A. It says, ** Need have your 
man directly responsible, e.g., Briggs.”’ 

Q. Do you recall what that meant? <A. It meant that 
Nichols would have liked to see a man like Ted Briggs in 
charge. 

Q. But your best recollection is that at least by May 1, 
1966, you were aware that Nichols thought there (99) was 
a supervision problem in Intaleo; is that correct? A. Yes. 

Q. Do you remember, in the letter of May 10, 1968, Mr. 
Clough— 


The Court: Excuse me just a minute. The wit- 
ness asked me if he could comment on something. 
Anything that your lawyer thinks ought to be 
brought out he’ll do that on redirect. 
The Witness: Oh, okay. 
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Q. Now, Mr. Clough, do you recall that in the letter of 
May 10, 1968, Essex stated to you and to American Metal 
Climax that it was going to send Mr. Kilburn o° . to the 
Intaleo plant and remove a Properzi? A. I belie e it was 
in that letter they said they would do that. 

Q. Do you remember whether or not you concluded 
whether or not they had a right to remove the Properzi 
at this time? <A. Well, I didn’t know whether they had a 
right to, and I asked our house counsel to give us guidance. 
This was obviously a legal question. 

Q. Would you iook at the last letter, Mr. Clough, that 
American Metal Climax sent to Essex, which is Exhibit 
P34, and it’s your letter of May 29, 1968, and (100) you 
will notice the next to the last paragraph on the second page 
indicates specifically that you had concluded that Essex 
had no right to remove the Properzi; isn’t that correct? 
A. Yes, 

Q. Does that conform to your recollection as at or about 
that time? <A. Yes. 

Q. Now, thereafter, Mr. Clough, I think yon testified 
that there were some negotiations between AMAX and 
Essex with respect to the possibility that AMAX might buy 
the Properzi from Essex; isn’t that correct? A. Yes. 

Q. And do you remember what period of time those 
negotiations took place? A. I believe that there were con 
versations between Mr. Furbacher and Mr. O'Malley, as 
well as between Mr. Dunstan and myself, and I would 
the exact times, Mr. Hamilton, I cannot specify. 

Q. Well, to the best of your recollection, Mr. Clough, 
did these negotiations continue essentially through the 
month of June 1968? A. They didn’t— 

Q. There is no mystery, Mr. Clough. 

(101) Let me see if I ean refresh your recollection 
here. Let me show you a copy of Defendant’s D40. 

Isn’t that a memorandum which you prepared, Mr. 
Clough? A. Yes, sir. . 
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Q. And doesn’t that reflect a telephone conversation be- 
tween yourself and Mr. Dunstan on the possibility of sell- 
ing, of Essex selling the Properzi to A MAX? A. Yes, it 
does. 

We had a ‘necting on the 10th of June, and this is fol- 
lowing, and | would estimate that the discussions didn’t 
proceed much longer than June 18th, because we seemed 
to be worlds apart in our price ideas. 

Q. Well, this document, Defendant’s D40, Mr. Clough, 
indicates on Page 2 as follows: ‘‘Jim said that they might 
take 1.4 to 1.5 million for the complete installation at In- 
talco as is, but I told him the possibility of our paying abo 
$850,000 was practically nil, except on a maneuver such as 
I mentioned above.’’ 

Is that your recollection of the final position of the 
parties? A. Yes, sir. 

Q. You had offered to buy it for $850,000 and they 
(102) had offered to sell it for 1.4 to 1.5 million; is that 
right?) A. Approximately. 


Mr. Hamilton: I’d like to offer Defendant’s Ex- 
hibit D40 in evidence. 
Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D40 received in evidence.) 


Q. Now, Mr. Clough, let me show you 


The Court: Just a minute. 

Mr. Hamilton: Oh, 1’m sorry. 

(Pause.) 

The Court: All right, you may proceed. 


Q. Now, Mr. Clough, let me show you a copy of Exhibit 
138 for identification, which is a memorandum dated June 
26, 1968, which is towards the end of June, obviously, and 
doesn’t that document refresh your recollection ‘hat as 


Ue Sa 2 
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late as that date the possibility of AMAX buying the ma- 
chine from Essex was still open? A. At least it was re- 
opened for that brief moment. I think that I concluded, 
fellowing the June 18th date that you previously mentioned, 
that it really was concluded, and Jim Morris a] parently 
was attempting to perhaps mediate or at least clarify the 
positions. 

Q. Well, Mr. Clough, in evaluating whether to (103) 
accept Essex’s offer of a million 4 or to increase your offer 
of $850,000, what factors did you consider? Do you recall? 
A. Well, is it clear that any purchase of the Properzi ma- 
chine by AMAX was predicated upon a continuation of our 
supply contract with Essex, beeause without that base load, 
so to speak, it was not contemplated to be an equally viable 
operation to AMAX. 

(104) Q. So the future of the supply contract was one 
factor that you considered, is that right? A. Yes. 

Q. Now, what other factors?) A. We considered the, 
actually, the alternative of a smaller machine, recognizing 
that the number 8 operated three shifts continuously, was 
capable of producing probably at least a hundred million 
pounds a year, and the number 7 machine, which was a 
smaller version, would have been eanable of nrodueing 
probably the amount of rod necessary to service the two 
contracts which we had, so that the alternative of a smaller 
investment was considered. 

Q. Was that alternative the installation of a number 7, 
of a Model 7 Properzi, the cost of doing that; is that the 
alternative that you considered?) A. That was an alter- 
native. 

Q. And isn’t it a fact, Mr. Clough, that your offer of 
800 to $850,000 was really based upon what it would cost 
you to install a number 7 machine in Intaleo? A. I’m cer- 
tain that that was at least one of the keys. 
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Q. Now, in evaluating the Essex offer, and in consider- 
ing whether or not to increase your offer, did you consider 
the costs of making rod at Intaleo? (105) A. I don’t 
understand, 

Q. Well, Mr. Clough, wouldn’t it make a difference to 
you and whether or not you would want to buy a machine, 
wouldn’t it make a difference as to whether or not you can 

what the costs of the output are?’ A. The cost of produc- 
ing the rod? 

Q. Yes. A. Yes, of course. 

Q. Do you reeall asking Mr. Briggs to make an analysis 
for you of the cost of producing the rod at Properzi? <A. I 
know that he made such an analysis, and the precise date 
I do not reeall. 

Q. Mr. Clough, let me show you Defendant’s Exhibit 
D-30, and I ask you if that isn’t an analysis by Mr. Briggs 
of the cost of preparing rod from a Properzi made on or 
about June- A. May 29. 

Q. May 29, 1968. A. Yes. 


Mr. Hamilton: I would like to offer that exhibit 
in evidence. 
Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-30 received in evidence.) 


Q. Would you turn to the second page of Defendant’s 
(106) Exhibit D-30, Mr. Clough, and read the conclusion 
there that Mr. Briggs came to, starting there with the words 
‘‘Herb.’’ <A. It says, ‘«THerb, the question of cost is obvi- 
ously secondary to. 

‘©(1) Is the machine functionally sound and will it do 
what it is supposed to do, and, 

*¢(2), can you sell the wire?”’ 

Q. Now, Mr. Briggs had concluded, I believe, there, that 
the costs here was a secondary consideration. Did you 


195a 
He rbe rt C. Clo tah. for P rintiff- (‘ross 


agree with that? A. I don’t think costs are ever a second- 
ary consideration. It is one of the key considerations, of 
eourse. 

Q. Well, did you take any steps, do you know, to answer 
Mr. Briggs’ last two questions, which were, ‘‘Can you sell 
the wire’’—did you do anything to try to determine whether 
or not you could sell the wire?) A. We k:d been and con- 
tinued for a time, which I can’t completely identify, out in 
the market, sizing up the market for rod. We had visited 
and discussed possibility of supplying rod to a number of 
other companies, so that we did have some knowledge of 
the red market. 

Q:. Would you recall whether or not, in response, Mr, 
Clough, to that memorandum, you updated your market 
(107) research or that you investigated the market fur- 
ther in order to decide in your own mind whether or not 
you could sell the wire? A. In response to this memoran- 
dum, I doubt there was anything done in response to the 
memorandum per se; that I would also assume that we 
were actively reviewing the market, and I believe there are 
exhibits which indicate that. 

Q. Well, is it fair to say that whether or not you could 
sell the rod was one of the factors that you were consider- 
ing in deciding whether to up your offer of $850,000 or to 
accept Essex’s offer of a million, three? A. I think that 
would be a fair assumption. 

Q. Now, Mr. Clough, Mr. Briggs’ second question was: 


” 


‘‘Ts the machine functionally sound? 

Do you see that? A. Yes. 

Q. Do you recall whether or not you did anything to 
try to determine whether or not the machine was function- 
ally sound? A. We inquired of our people at Intaleo for 
their evaluation. We discussed the matter with Nichols. 
And we inquired of two other operators of number 8 Prop- 
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erzi machines, Aleoa and General Cable, to determine their 
experience, 

(108) I believe we at some point in time during 1968, 
we also inquired of Pechiney on their appraisal of this 
equipment. 

Q. Iam just interested, Mr. Clough, in the investigation 
that you made during this period of time when you were 
considering the Essex offer, when you were negotiating 
about a sale over a machine. 

Now, did these investigations take place in or about June 
of 1968, while you were negotiating with Essex? A. I ean’t 
be sure that they took place during this period of time. 

Q. Let me show you, Mr. Clough, a copy of a memoran- 
dum dated June 19, 1968, from Mr. Loyer to you, and I ask 
you if this is the investigation that you referred to a minute 
ago by the Intalco people as to whether or not the Properzi 
would live up to its specifications? A. This is at least one 
of the items. 

Q. Now, Mr. Clough, do you know whether or not you, 
after receiving this memorandum, you drew any conclusion 
as to whether the Properzi would live up to its specifica- 
tions? A. Whether it was immediately after that, I am 
not certain, but our overall conclusion, after all of our in- 
vestigations and inquiries, was that the machine would run 
(108a) satisfactorily, and produce a quantity of wire, of 
rod. 

(109) Q. Do you know what the specification of the 
Properzi cost, Mr. Clough, insofar as it’s operating rate 


was concerned? 


Mr. Topkis: Specification from whom? Is that 
the manufacturers or agreed between the parties. 

Mr. Hamilton: Hither or both. 

The Witness: On my understanding of the man- 
ufact. °’s specification indicated 14,000 pounds per 
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hour. The amount agreed between the parties for at 
least one purpose was 12,600 pounds per hour. 


Q. Let me read into the record here, your Honor, para- 
graph number 7 from the facts not in dispute which reads 
as follows: 

““7. The Model 8 Properzi was warranted by Conti- 
nuus,’? Continuus being the manufacturer in Italy, ‘‘to 
produce 14,000 pounds of aluminum rod per hour.”’ 

Was that your understanding, Mr. Clough, of the speci- 
fied operating rate for the Properzi? A. Yes, sir. 

Q. Mr. Clough, I would like to have you look at the 
record that you got from Intaleo, dated June, on or after 
June 19, 1968, which is in evidence as Defendant’s Exhibit 
D32 and I would like to have you read tne paragraph that 
begins under ‘* Metal Cooling Capacity,’’ please. 

(110) You ean read it out loud. A. ‘‘ Beyond the 11,000 
pounds per hour of KE. C. Metal, we have not developed the 
practice which will produce a sound casting. Casting be- 
yond this rate, 20.8 rpm easting wheel produces cracking 
caused by cooling stresses, 

Q. In laymen’s terms, Mr. Clough, what does that mean 
to you? A. That means without modification of the casting 
wheel, the rated capacity would not be met. 

Q. Now, look at the second paragraph of this report 
dated June 13, 1968, Mr. Clough, under the heading ‘‘ Metal 
Transfer System’? and would you read aloud the first sen- 
tence in that item? 

: * <a 

Q. Now, would you read that first sentence, Mr. Clough, 
(111) under Metal Transfer System. A. The pouring 
spout probably remains to be resolved. 

Q. Is the pour spout, Mr. Clough, is that an important 
part of the machine? A. Yes, 

Q. Can you operate it without the pouring spout? A. 


No. 
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Q. And yet, this says the pouring spout problem re 
mains to be resolved as of June 18, isn’t that a Tact, Mr. 
Clough? A. In order to be complete, you have to read th 
alternative solutions which ¢ roposed and we haow from 
experience that the other machines were operating with 
different pouring spouts which in fact we have recom 
mended as the record shows a number of times. 

Q. I will get to that, Mr. Clough, or your attorney wil 
bring out whatever he thinks is relevant. 

Now, Mr. Clough, I would like to have you look at page 
9 of the machine and read for me under the heading ‘* Re 
duction Mill’? the paragraph that begins ‘The Art.’? A. 
“The art of emulsion control will remain a development 
area. We have no satisfactory method for definitive eri- 
teria of a good emulsion. This development area will re- 
quire equipment and maintenance. AMAX must be in 
formed (112) of the cost potential Mobile has recom- 
mended installation of suitable storage and handling facil- 
‘ties for the soluble oils required. This recommendation 
should be adopted.”’ 

Q. The emulsion control will remain a development 
area. What does that mean to you, Mr. Clough? <A. That 
means some more work has to be done to make it completely 
satisfactory. 

Q. Was this report a factor, Mr. Clough, in your deci- 
sion not to accept Essex’s offer of a million, four? A. Not 
the controlling factor. 

Q. But it was a factor, wasn’t it? A. Everything was 
a factor. 

Q. And you were very concerned that that machine 
would not live up to specifications, weren’t you, Mr. Clough? 
A. I was not very concerned at all. 

Q. Well, your Intaleo people were very concerned, 
weren’t they, Mr. Clought A. Well, in the normal course 
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they will be very conservative in their approach because 
they are the ones that are going to have to do it. 

Q. Now, Mr. Clough, at this time you also contacted 
Nichols, didn't you, in order to sce if they could make this 
machine operate, and you got back a telex dated May 16 
which is Exhibit D-20, do you remember that telex? (113) 

es, sir. 

™. Do you remember what rate Nichols said that they 

thought they could get the machine to operate at? Let 
me refresh your recollection, Mr. Clough. It is spelled 
right out in Exhibit D20. IL believe they offered to get it 
up to 12,60. id they not? A. The reason they used that 
figure was because this was the figure which the parties 
had agreed to as the level at which the machine would be 
turne:! over to AMAX for operation. 

Q. How do you know that that’s the reason— A. Be- 
cause we discussed it. 

Q. —Morris put that number in there? A. That was 
our point of discussion. We asked him what was necessary 
in order to get the machine up to that level. 

Q. But the guaranteed rate of production was 14,000 
pounds, wasn’t it, Mr. Clough? <A. Yes, sir. But 12,000 
would have been satisfactory to us regardless of the guar 
antee. 

Q. You will notice also this says ‘‘12,600 pounds per 
hour while opera. 1g.’’ What do you suppose that ‘‘while 
operating’’ qualification means? A. If it is not operating, 
it certainly is not going (114) to be producing 12,600 
pounds. 

Q. I guess not. I guess it ca t operate if the spout 
won’t work, wil] it, Mr. Clough? A. Every component 
would have to work in order to have it pruducing. 

Q. But in mid-June you didn’t have a spout that would 
function, did you? A. When you say you, you make it 
sound as if it is an AMAX failure, where in fact it was not. 
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The running-in of the machine and the necessary- and the 
modifications necessary, was the responsibility of Essex. 

Q. I am not trying to put fault, Mr. Clough, as to who 
failed here. I am trying to find out whether the machine, 
regardless of who was at fault, would live up to its specifi 
eations and in June of 1968 your Int-lco people said the 
pouring spout problem remains to be solved. Isn’t that 
right?) A. That’s correct. 


(115) The Court: When was this machine in- 
stalled egain? 

Mr. Hamilton; Late fall of 1967, your Honor; 
‘t was installed, I think, by October 24th or some- 
thing like that of 1967. 

The Court: And this agreement or understand 
ing with respect to 12,800— 

The W:iness: 600, Judge. 

The Court: As opposed to 14 is not quite clear. 
Is that an agreement that the machine would work 
at that level? 

Mr. Hamilton: There is no such agre: ment, your 
Honor. 

The Court: What is that that you keep—what 
is that that you keep referring to? 

Mr. Hamilton: Your Honor, the contract pro- 
vided that certain things happened when the ma- 
chine was ‘operating normally’? and the parties 
went into some negotiations as to what was meant 
by ‘operating normally,”’ and that is what Mr. Top- 
kis read to you out of our stipulated facts this morn- 
ing, that in the course of trying to define what is 
operating normally, they essentially agreed that a 
rate of that area, in that area is ‘‘operating nor- 
maily’’ for the purpose of these contracts because 
at (116) that point, AMAX took on certain addi- 
tional obligations. 
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The Court: Well, was there ever a time when 
it did operate at twelve eight or twelve six? 

Mr. Hamilton: I don’t believe it did, your Hon- 
or, not for any sustained period of time. It might 
for two minutes, but it didn’t operate at that rate 
for any sustained period of time is my understand- 
ing, but we will have to explore that with the wit- 
nesses who operated it. 

The Court: There ‘s no agreement as to that? 

Mr. Hamilton: hicheenahaeas 

Mr. Topkis: There is agreement, your Honor. 
We don’t suggest it operated for any protracted 
period while at Intaleo at a rate of 12,600 pounds. 
If it had, it would have been our obligation to take 
it over and run it. 

You see, the contract provides that when the 
machine is operating normally, then it becomes 
AMAX? responsibility and we agreed that it would 
be regarded as operating normally when it hit 12,600 
pounds per hour. It didn’t. It didn” while it was 
on our premises. 

The Court: Well, it’s clearer to me now. I 
wasn’t sure whether it had and, therefore, you 
agreed that’s the way it should operate or what. 


(117) Q. Now, Mr. Clough, I think this morning when 
Mr. Topkis was examining you about this offer from Nicho's 
of May 16th, is it, 1968, reflected in that Telex, I think you 
indicated that you didn’t accept that offer because the ma 
chine belonged to Essex and you couldn’t run their machine, 
is that right? A. That’s correct. 

Q. Weren’t you, in fact, however, negotiating to buy 
the machine from Essex, and isn’t that precisely why you 
wanted that offer? A. We were interested in Nichol’s 
opinion, as I have previously stated, and what type of tech- 
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nical assistance and back-up we could get from Nichols if 
we were to buy the machine or if we’were to agree with 
Essex that we would take over the responsibility of start- 
ing the machine, which is one of the alternatives which we 
felt was possible, and we had no other experience with 
Properzi machines, and had we felt we needed technical 
assistance from someone, and so obviously we sought it 
from Nichols or sought their advice. 

Q. Did the report from the Intalco people about the 
equipment failures dated June 18, 1968, which is part of 
Exhibit D32, did that have anything to do with your deci- 
sion not to buy the machine and make use of the (118) 
Nichols offer of assistance? A. No, it did not. 

Q. Nothing to do with it at all?) A. Nothing to do 
with it. 

Q. Isn’t it a fact, Mr. Clough, that you turned down the 
Nichols offer because your own Intaleo people in June of 
1968 told you that the machine wouldn’t work? A. No, sir. 

Q. Now, Mr. Clough, I want to move to that meeting 
with Mr. Dunstan and Mr. Seifert on June 25, 1968 here 
in New York at the AMAX offices. 


Mr. Topkis: You misspoke yourself. It’s July. 


Q. Iam sorry. July 25, 1968, at the A MAX offices here 
in New York. 

At that time, Mr. Clough, had you basically agreed that 
Essex could remove the Properzi or was that still a dispute 
that was outstanding? A. We never agreed that they could 
remove the Properzi. 

Q. Well, in your last letter to Essex, Mr. Clough, the 
one of May 29, 1968, you specifically said that you do not 
have a right to remove the Properzi, isn’t that (119) 
correct, and isn’t it a fact that Essex did remove the Prop- 


erzi? <A. Yes. 
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Q. Isn’t it a fact that you could have kept them out, 
had you wanted to? A. I had previously said that we were 
advised by counsel not to interfere and could have kept 
them out—I am not sure what you mean exactly—legally 
or illegally? 

Q. Well, you have been at the plant out at Intaleo, 
haven’t you, Mr. Clough? A. Yes. 

Q. And it’s owned not by Essex, isn’t that correct? A. 
Yes, sir. 

Q. It’s got a fence around it, doesn’t it? A. Yes. 

Q. You can’t get in the door without permission, isn’t 
that correct? <A. Yes, sir. 

Q. And you allowed Essex to come in, not just a fellow 
walk in, but come in with a whole crew and remove a piece 
of equipment, isn’t that correct? 

Isn’t that correct, Mr. Clough? <A. Yes, sir. 

Q. And wasn’t that equipment the subject of two 
(120) contracts between Essex and AMAX? A. Yes, sir. 

Q. Didn’t those two contrrcts give Essex the right to 
remove that equipment only under two conditions? A. It’s 
—there is one of those two conditions which you cited— 
I believe there are two conditions that you were citing this 
morning, and one of those two, in my mind, is not the basis 
of a right to remove. I would have to depend upon your 
legal expertise to tell me, but in my own layman mind, it’s 
not a right of Essex. 

Q. Well, Mr. Clough, let me read you the last sentence 
of Paragraph 3 of the lease agreement which says as fol- 
lows: ‘‘Should the Properzi fail to live up to specifications, 
Essex promptly will fix or remove the Properzi and restore 
the site.”’ 

You were well aware that that sentence was in there, 
weren’t you? A. My interpretation of that sentence is if 
those conditions existed, AMAX had the right to insist that 
Essex take those actions. 
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Q. That isn’t what it says, is it, Mr. Clough? 
Mr. Topkis: I think, Counsel, with all respect, 
is arguing with the witness. 
(121) The Court: Yes. 
Mr. Hamilton: Withdrawn. 


Q. Did the question that was raised in the memorandum 
from Intaleo people, Exhibit D32, concerning the ability of 
the Properzi to live up to its specifications, did that in- 
formation affect your decision to allow Essex to go into 
that plant and remove the machine? A. It didn’t affect my 
views on the subject. 

(122) Q. Were you the one that made the decision as 
to whether or not Essex would be allowed to go into the 
plant and remove the machine? A. I am certain that it 
was Furbacher’s decision ultimately. 

Q. Let me ask you this, Mr. Clough, at the time of the 
meeting on July 25, 1968, in your own mind was there a 
controversy as to whether Essex’s removal had been legiti- 
mate or proper? <A. Yes, sir. 

Q. Did you articulate that to Mr. Dunstan? A. At that 
meeting? <A. No, sir. 

Q. Did you say anything about it at all? A. As I have 
testified before, it’s quite possible that some reference, 
casual reference was made to it at that meeting, but it was 
not a subject of discussion. 

Q. Do you recall whether possible claims under the two 
contracts, the lease agreement and the supply contract, 
were discussed at that meeting? A. No. 

Q. You don’t recall? A. I don’t recall any discussion 
of them at that (123) meeting. 

©. Is it possible that it did oceur, Mr. Clough, and you 
hove forgotten? A. Impossible. 

Q. I’m sorry. I missed the answer. A. Impossible. 
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Q. What about possible sales of billet by American 
Metal Climax to Essex in the future? Did you diseuss 
that at the meeting on July 25, 1968? A. We did discuss 
the possible billet sales at some time or times, in fact, 
during that general period. I don’t reeall specifically that 
they were discussed at that meeting. 

Q. But is it fair to say here, Mr. Clough, that they might 
have been <i cussed and you have forgotten? <A. If there 
was any discussion, it would have been quite brief, beeaus: 
it does not stand out in any—in my mind. 

Q. But it could have occurred? A. Yes, it could have 
oceurred. 

Q. Do you recall Mr. Dunstan saying, in words or sub 
stance, Mr. Clough, ‘‘ Herb, let’s wipe the slate clean; let’s 
get this all behind us’’?) A. I don’t recall his saying any- 
thing like that. 

(124) Q. Do you recall Mr. Seifert saying anything, 
words to that effect, ‘‘Let’s wipe the slate clean; let’s get 
this whole sorry episode behind us’’? A. No. 

Q. Would you reeall a reference of that general sub 
stance, if it occurred, do you think? A. I would reeall, if 
there was any implication that we were discussing the whole 
snectrum, including the breach of these contracts, if there 
was any implication that that was the subject under dis- 
cussion, I would certainly have recalled it. 

Q. And there was no such implication; you are quite 
sure? A. [ am quite sure. 

Q. Was that the first time you had ever met Mr. Seifert? 
A. [don’t reeall. I know I didn’t know hit well. It would 
have been only a rare occasion previously that I had ever 
met him, I believe. 

Q. You didn’t know him well at all?) A. I didn’t know 
him well. 

Q. Did he say anything to speak of at that meeting? 
A. He didn’t say much at all. 
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Mr. Dunstan introduced him and said that he (125) 
was accompanying him for the purpose of going to another 
meeting, and did I have any objection if he sat in, and I 
had no objection, so Mr. Seifert did sit there. My recol- 
lection is that he didn’t participate in the meeting. 

Q. Well, if you didn’t know him at all, Mr. Clough, how 
could you testify on your direct examination that Mr. Sei- 
fert was such a bright young fellow that you kvew he would 
follow up whether or not this check had been cashed once 
he got back to Essex? 

Didn’t you say that on your direct examination? <A. 
Yes. 

Q. You didn’t know him at all, did you? A. Well, I 
knew him at that meeting. 

Q. So far as you know, you never even met him before? 
A. I don’t recall. I don’t recall meeting him. 

Q. So far as you know, he might have been hit by a 
car and been in a hospital for the next year; isn’t that 
right? A. I didn’t know whether he was hit by a car or not. 

Q. Now, Mr. Clough, I’d like to show you Exhibit D46, 
which is your memorandum of July 29, 1968, which is in 
evidence already. I am sure you recall that memorandum. 

(126) A. Yes. 

Q. Now, is it your testimony, Mr. Clough, that you just 
circulated this memorandum out of the blue, without any 
anticipation at all from that meeting that Essex thought 
that the settlement was for a full settlement of all existing 
disputes? 


The Court: Let me hear that question. 
(Record read.) 


A. Yes, sir, I had no—as I testified this morning, I was 
wary of their trying to pull something like this. 

Q. Why were you wary, Mr. Clough? Have you ever 
done this before, before or after this, following a settle- 
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ment meeting, send out a memo like this, ‘‘Watch out for 
a check; it may have a restrictive endorsement on it’’? 
A. Under similar circumstances I would. 

Q. But, have you, Mr. Clough? Isn’t this a unique 
experience in your life? A. Our dealings in this particular 
series of transactions is a unique experience in my life. 

Q. And you did this, not because of any implication 
that Dunstan or Seifert made at this meeting, that thev 
were going to send you a check in full settlement? (127) 
A. Correct. 

Q. Absolutely not; you are sure? <A. Yes, sir. 

Q. Why was it, Mr. Clough, you said you circulated 
this memorandum, Exhibit D46?. A. The one you just 
showed me? 

Q. Yes, sir. A. Because I was wary of the possibility 
that Essex might place restrictive endorsement on this 
check or otherwise qualify it in an attempt to get out from 
under any claim we might have on the breach or anything 
else. 

@. Why did you think Essex would do that, if it hadn’t 
been mentioned, even implied, at the meeting? A. We had 
had—I had had some rather difficult experiences with Es- 
sex during the period of the previous three months or so, 
and as I recited this morning, they hadn’t paid their bills 
for even the hot metal that had been used. They had 
breached their contracts which we have been discussing 
here. They had asked what I considered to be unreasonable 
terms when we attempted to reach some compromise agree- 
ment on continuing the contracts. It appeared to me that 
we had to be very wary in dealing with them. 

(128) Q. And after sending this memo, then you re- 
ceived the letter from Mr. Seifert dated July 26, 1969, Ex- 
hibit P21, isn’t that right, Mr. Clough? <A. Yes. 

Q. And that letter says, ‘‘Pursuant to our agreement 
reached Thursday, July 25, 1968, enclosed please find Essex 
check for $424,898.95 in full settlement of all disputes.’’ 
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Do ‘ou remember receiving that letter? A. Yes. 
Q. ihe language 1s very similar to what you were 
warning people about in the last paragraph of your mem 
orandum of July 29th, Exhibit D46, isn’t it? A. The word 
‘<final settlement’? is—I don’t know what other terminology 


that we might be concerned with. 

(129) Q. You must have been very upset when you 
received this letter of July 26, 1968, Mr. Clough, were you? 
A. I was not very happy. 

Q. You must have called Mr. Seifert right away and 
complained about the way he had characterized your agree- 
ment. Didn’t you do that? A. No, the first thing I did was 
to consult our house counsel. 

Q. Well, then, you called Mr. Seifert and explained 
about the ietter, is that what happened? A. No. Not to 
my knowledge. 

Q. Why not?) Why didn’t you eall Mr. Seifert and say, 
‘‘Mr. Seifert, you sent me a letter which says, ‘pursuant to 
our agreement,’ and we didn’t reach any such agreement.’ 
A. I discussed the matter wit! our house counsel and he 
advised me to make no response until David Farley, who 
is another counsel, was able to confer with us on the sub- 
ject. 

Q. Did you discuss it with Mr. Furbacher? A. I’m sure 
I did. 

Q. Do you have any recollection of the substance of that 
discussion with Mr. Furbacher? A. I don’t have any specific 
recollection. 

Q. Let me see if I can refresh it, Mr. Clough. 

(130) This is the testimony, Mr. Clough, that Mr. 
Furbacher gave to me in a deposition in this case, 

Starting on page 140. This is questions to Mr. Fur- 
bacher. 

“Question. With whom did you have discussions con- 
cerning that check and the endorsements on it? 


Ja 
He rbe ri C., Clou wh, for Pl rintiff Cro Ss 


‘‘Answer. That statement on the check naturally gave 
rise to a number of questions. I am sure that I discussed 
them with Mr. Clough, and I am sure I discussed it with 
our attorneys.’’ 

Skipping a few questions: 

‘Did you give Mr. Clough any instructions as to what 
he was to do with the check? 

‘*Answer. I guess really the instruction came from our 
Law Department. 

‘Question. Did you, regardless of the souree of the 
instruction, did you give Mr. Clough any instructions as to 
what he was to do with the check? 

‘*Answer. I don’t remember.’’ 

Skipping a little: 

“Question. Do you remember whether you told Clough 
to deposit that check? 

‘*Answer. I don’t think I said specifically don’t deposit 
that check. 

(131) ‘Question. Do you recall that subject being dis- 
cussed or considerec. with Mr. Clough? 

‘*Answer. I did. 

‘Question. And what conclusion did you come to in 
those considerations? 

‘““Answer. We agreed not to deposit the check. 

‘Question. And was that conclusion based npon any- 
thing other than advice from counsel? 

‘‘Answer. Well, we are very practical people, and as 
far as the practical people approach is, we were also selling 
some materials to Essex, both in our copper division and in 
our aluminum division. 

‘Question. How did that enter into your decision not to 
deposit the check? 

‘“Answer. We wanted to continue doing business with 
them for a while, as long as we could. 
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‘‘Question. Did you consider the possibility of inform- 
ing Essex that you were not going to de ‘posit that check? 

‘Answer. I don’t remember 

‘Question. You don’t recall the specific subject com- 
ing up? 

‘*Answer. No. 

‘‘Question. Were you aware of the fact that at this 
(132) time Essex was negotiating to cance el] an agreement 
with the second Properzi that it had with Nichols? 

‘‘Answer. I had heard from Nichols early in our nego- 
tiations that they had a second one on order. I didn’t know 
the status of it. 

‘Question. Following the decision, Mr. Furbacher, 
not to deposit the check, what is the next occurrence which 
you recall in connection with that check? 

‘‘Answer. I believe we held on to it until Mr. Topkis 
suggested we send it back some time later, quite a while 
later. 

‘Question. Do you recall Mr. Clough raising the sub- 
ject with you of what he should do with the check over the 
next month or so? 

‘‘Answer. The next month or what? 

‘Question. The next month or so, following the July 
meeting with Mr. Dunstan and the July receipt of the 
cheek. 

‘‘Answer, I recall talking about it occasionally, but I 
don’t remember the restriction of a month or so. 

‘Question. Do you recall ever discussing with him 
during 1968 the possibility of informing Essex that you 
were holding that check without depositing it? 

‘¢Answer. I don’t recall. 

(133) ‘‘Question. Do you recall ever discussing that 
subject with anyone in AMAX in any time in 1968? 
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‘Mr. Topkis: The subject of whether or not to inform 
Essex? 

‘Question. To inform Essex that the check was being 
held by AMAX and not deposited. 

‘¢ Answer. I don’t remember. 

‘‘Question. Did you have any discussions concerning 
your relationship with Essex during the period that you 
were holding that check? 

‘*Answer. Yes. 

‘Question. Will you tell me with whom you had those 
discussions ? 

‘‘Answer. With Clough. 

‘‘Question. Anyone else? 

‘‘Answer. I don’t know. I don’t remember. 

‘*Question. Will you tell me the substance of your dis- 
cussions with Mr. Clough, unless you have already done so. 

‘‘Answer. I think I have already done so. The sub- 
stance of my discussions were that we were still selling 
them some materials and we ought to take no precipitous 
action in connection with the check problem.”’ 

Now, Mr. Clough, does that refresh your (134) receol- 
lection of those discussions with Mr. Furbacher? A. Yes, 
I reeall some discussions. He has brought out the subject 
of conti: ‘ing relations with Essex, ‘ut I, for my part, I 
considered those to be of little or no importance in thy 
overall matter concerning our position under the cancella- 
tion of the lease and purchase and sale agreement. 

I have pointed out that the . .ounts involved in these 
commercial transactions that were continuing were prac- 
tically de minimis in either the aluminum or the copper 
business of ours, that in the ease of our sales of aluminum 
billet to Essex during that period, they were in fact being 
made at prices favorable to Essex; in fact, as you will note 
on that sheet that I gave you this morning, the prices for 
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the same material to other customers in the same geo- 
graphic area during that period of time, were more than 
we were getting from Essex, so that this was not a lush 
piece of business we had which made it so highly desirable 
that we not interrupt it. 


The Court: Excuse me, at this time, we are roing 
to take a 15 minute recess. 
( Recess. ) 


(135) Q. Now, Mr. Clough, let me show you a copy of 
Plaintiff’s Exhibit P21 in evidence, which is the letter of 
July 26, 1968 that you received from Mr. Seifert. 

Is this your handwriting down at the bottom of that 
document, Mr. Clough? A. Yes. It is. 

Q. Who is Mr. Kalil?) A. Mr. Kalil is a member of 
the AMAX law department. 

Q. And he was the initial person that you talked to 
about the check, is that right? A. Yes. 

Q. I see the next notation is that he reviewed this with 
Mr. Farley on August 25, 1968; is that right? <A. Yes. 

Q. And in connection with your conversations with Mr. 
Farley on August 28, 1968, did you consider the possibility 
of picking up the telephone and calling Essex? A. And 

Q. And telling them that you were not going to cas 
the check, but were holding it?) A. In retrospect, I can’t 
imagine what I wonld have said to them. 

(136) Q. Did you or did you not, Mr. Clough? A. I 
did not eall. 

Q. Did you continue to review, Mr. Clough, during the 
remainder of 1968, what action you should take, if any, with 
respect to this check? A. Yes. 

Q. As a matter of fact, it came up ona rather constant 
basis, didn’t it? A. It wasn’t an everyday thing but it 
was reviewed probably several times. 
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Q. And in those reviews, Mr. Clough, was one ques- 
tion that you reviewed whether or not you should tele- 
phone Essex and say that you were holding that check 
pending advice from your counsel? <A. I’m certain that 
the matter was discussed. 

Q. But vou didn’t call Essex, is that right? <A. I don’t 
think so. I don’t have any recollection. 


The Court: You referred to a P21, did you, Mr. 
Hamilton? 

Mr. Hamilton: Yes, your Honor. P21— 

The Court: May I see what that is again? 

Mr. Hamilton: Yes, ma’am. 

The Court: Thank you. 


(137) Q. Now, finally, Mr. Clough, you did return the 
check on or about January 2, 1969, as reflec ted in Exhibit— 
Plaintiff’s Exhibit D51, isn’t that correct? A. Yes, that’s 
correct, 

Q. Can you tell from that exhibit, Mr. “lough, when it 
was received by Essex? A. The Xerox of the receipt at- 
tached here shows 1/6/69. 

Q. January 6, 1969? <A. Yes. 

Q. To the best of your knowledge, Mr. Clough, was 
there any communication with Essex between the receipt 
of the check and January 6, 1969, with respect to what 
AMAX was doing with that check? A. I have no knowl 
eae, 

Q. You knew during this period, did you not, Mr. 
Clough, that Essex was negotiating with both Nichols and 
Properzi concerning the dispute that they had over the 
Properzi that had been at Intaleo? A. I don’t know at 
what period I had heard of any negotiations. I don’t know 
at what time I had heard that they were negotiating a 
decision of the order for the second Properzi. At some 
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time knowledge came to me of that, and I don’t recall when 
it was or via what (138) medium? 

Q. Well, it was well before the end of 1968, was it not, 
Mr. Clough? A. I would say so. 

Q. And it was sometime while you were holding the 
check? .A. Tt could have been before. 

Q. 1. vuld have been even before? A. I am not posi- 
tive. 

Q. Now, Mr. Clough, you testified, I think, that during 
the last five months of 1968, American Metal Climax sold 
some 3,670,000 pounds of billet to Essex, isn’t that right? 

\.. Wer, sir. 

Q. And that price is something above $900,000, between 
900 and a million, isn’t that right? A. Yes. 

Q. And that was pretty valuable business to American 
Metal Climax, wasn’t it? A. As I previously testified, 
this was a common market product being sold in fact at a 
lesser price than we were averaging from other customers 
of that same product in that same geographic area. 

Q. But this is still the business that Mr. (139) Fur- 
bacher referred to as what he wanted to protect when he 
didn’t return the -heck, isn’t that right? A. 1 take it that 
this is what he ha, in mind. 

Q. And what was the business that Essex did with 
AMAX on billet after you, in fact, did return the check 
during the next four months? A. To the best of my knowl- 
edge, they bought nothing. 

Q). So Mr. Furbacher was right, wasn’t he? A. There 
is a difference of opinion between me and Mr. Furbacher 
as to the importance and impact. 

Q. This billet that you were selling to Essex, you say 
you could have sold that to many other people is that 
right? <A. Sure. 

Q. Why didn’t you do it? A. Essex was a customer 
and we did business with them. As long as they paid their 
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bills and took the billet and paid the price, why, we went 
ahead and did business with them. 

Q. Mr. Clough, you told me that on July 25, 1968 you 
had a mise‘able history with Essex. They hadn’t been 
paying their bills. As a result, on July 29th, you antici- 
pated this restrictive endorsement. 

(140) If they were so unpleasant to do business with, 
Mr. Clough, and if you could sell that billet to anybody else 
around in Essex’ area, why didn’t you do it? A. They paid 
their billet bills. The record will show. 

Q. Now, Mr. Clough, I want to look at these calculations 
on the blackboard with you for a minute or two. I think 
you hav > testified that they are based upon a 17 cent fixed 
cost figure per the costs of Intaleo, isn’t that right? A. 
That’s total cost, Mr. Hamilton. 

Q. But you personally know nothing about how that 17.1 
cent figure was calculated, is that right? 


Mr. Topkis: 17 cents, not Rik, 
Mr. Hamiicon: I beg your pardon. 


Q. 17. A. I have seen the memorandum which details 
the 17 cents and shows the components of making up that 
Tf. 

Q. You personally didn’t make that caleulation, is that 
correct? <A. I did not. 

Q. And if it’s wrong, your profits are substantially dif- 
ferent, is that right? (141) A. If it’s substantially 
wrong, then the profits are substantially wrong. 

Q. Isn’t the same thing true about the cost of ingots 
which is 16 cents in the figures? A. 16.2. To the extent 
any of those figures are wrong, it alters the final figure. 

Q. This contract that you had with QOkonite, Mr. Clough, 
isn’t it a fact that you could have complied with that con- 
tract by buying the Properzi from Fssex and making the 
rods yourself? <A. Yes. 
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. Why didn’t you do that? A. Because the—we felt 
at bs 1t time that without the Essex business as a base load, 
that merely running the Properzi to fulfill the Okonite con- 
tract was not particuls arly attractive. 

Q. Okonite contract, Mr. C ee was even for a bigget 


volume than Essex’, wasn’t it? . Right. 

Q. Wasn’t the reason you ibe you didn’t want it was 
because you Wi ng one good, steady customer to make it 
worthwhile? A. The composite of the two being a total of 


226,000,000 Be over that period of time made the 
(142) economies attractive to ur. 

Q. Whereas one did not? A. One did not. 

Q. And that’s why you didn’t buy that Properzi, is that 
correct? A. You say ‘‘that Properzi’’— 

The Properzi at Intaleo. A. Specifically the one 
owned by - 

Q. Yes. A. That is probably the principal reason. 

Let me ask you this, Mr. Clough. Had you pur- 
chased that Properzi from Mr. Dunstan for a million four, 
his asking price, am I correct in inte rpreting this chart to 
show—to indicate that by making that investment of a mil- 
lion four, you then could have mi ade this profit of 9 million 
624 and still have a Properzi in your factory; is that right? 
A. We would not have made that level of profit, Mr. Hamil- 
ton, running only the rod for Okonite, because the costs 
per pound would be higher than 17 cents were we running 
only the Okonite contract. 

Q. Was it your feeling that the only conceivable con 
sumers for the output of the Properzi were Essex and 
Okonite? (143) <A. They were not the only eonceivable 
consumers. 

Q. So, if you would have had as a basis the Okonite 
contract, there was no reason why you couldn’t have gotten 
contracts with other possible consumers; is that correct? 
The number of large No. 8 Properzi machines which 
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were being installed in the United States, being installed 
or on order in the United States during that period had 
grown to a number which became rather alarming so far 
as we were concerned. It appeared to v. as though there 
was going to be a great overcapacity of aluminum rod in 
the United States within a short period of time and, in fact, 
I believe the record will show that that’s what happened. 

Q. What, in fact, happened with respect to your Okonite 
contract that you had signed up, did you deliver the rod 
to the Okonite people? A. We attempted to deliver the 
rod to Okonite after the shutdown of the Properzi at—late 
in 1968. We attempted to deliver on our contract by buy- 
ing from other producers, but after attempts to do so satis 
factorily over a period of months, it became evident to us 
and to Okonite that we could not satisfactorily do so by 
purchasing the rod from someone else. We didn’t have 
(144) contro] over the quality. We didn’t have control 
over the delivery schedule, et cetera, so that by mutual 
agreement we ultimately cancelled the Okonite contract. 

But you would have had control over the quality and 
you would have had control over the operation had you 
purchased that Properzi from Essex in June of 1968? <A. 
Yes, sir. 


Mr. Hamilton: Nothing else, your Honor, from 
Mr. Clough. 

Mr. Topkis: Just a few questions, if I may, you 
Honor. 

First, your Honor, just in the interest of preser 
vation of these caleulations for whatever benefit it 
may be to the Court, we have prepared a copy of 
what’s written on the blackboard. Might I have it 
marked and filed as an exhibit. 

The Court: Yes. 


(Plaintiff’s Exhibit No. P102 marked for identi 
fication.) 
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Mr. Topkis: Does your Honor wish it in evi- 
dence or just marked for identification? 
The Court: Why don’t we receive it? 


(Plaintiff’s Exhibit No. P102 received in (145) 
evidence.) 


The Court: There is no objection, Mr. Hamilton ! 
Mr. Hamilton: No objection, your Honor. 


Redirect examination by Mr. Topkis: 


Q. Mr. Clough, my friend, Mr. Hamilton, was just ask- 
ing you some questions about the Okonite contract and 
whether you could have gotten along just with Okonite, if 
you had bought the Properzi from Essex. 

You observe that the Okonite contract started out at a 
9 million pound level in 1968 and went to 20 million only in 
1969. A. Right. 

Q. Did those facts influence your judgment that it would 
be uneconomical for you to buy the machine and expect to 
operate it just on the Okonite contract? A. It wouldn’t 
make any sense at all at those particular levels of output. 
The machine is a high production machine and the invest- 
ment per pound is rather substantial, and unless you can 
get an outlet for a substantial volume, you shouldn’t have 
a No. 8 machine at any rate. 

(146) Q. Mr. Clough, following your meeting on July 
25, 1968 with Mr. Dunstan and Mr. Seifert in your office in 
New York, did you dictate a memorandum to your files sum- 
marizing what happened at that meeting? A. Not that I 
recall. 

Q. Let me show you Plaintiff’s Exhibit 101 for iden- 
tification and ask you whether it refreshes your recollection. 
A. Oh, yes. 

Q. Can you tell us what that is, please, sir? A. Yes, this 
is a memorandum to the files dated July 26th, the day after 
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the meeting summarizing the settlement made with Mr. 
Dunstan. 


Mr. Topkis: I offer P101 in evidence, your 
Honor. 
Mr. Hamilton: No objection. 


(Plaintiff’s Exhibit No. P101 received in evi- 
dence.) 


The Court: Does this memorandum, Plaintiff’s 
P101, relate to the same meeting and the same trans- 
action as involved in Plaintiff’s 19, P19, Pal, Fis, 
all Plaintiff’s exhibits? 

The Witness: Yes, it does, your Honor. You 
know that this first figure on P19, total A MAX bill- 
ing is (147) 660,678 and here it’s referred to as 
661,000. 

The Court: Yes, I know the figures are the same 
but the items are not the same, are they? 

The Witness: There is a reconcilement. In- 
cluded in the 661,000 was an amount of 67,000 Mr. 
Dunstan had referred to here as being the fixed 
charges which needed to be resolved. So that then 
in this—in P101, I said that he will pay the entire 
amount except for $67,000 indicated as fixed costs 
and in respect to these fixed costs or to the fixed 
costs, he will pay $40,000. 

The Court: Well, on P19, his notation referred 
to purchases of aluminum. 

The Witness: Yes. 

The Court: Whereas your memo refers only to 
fixed costs. 

The Witness: The purchases of aluminum of 
661 include fixed costs as well as variable costs and 
other components because the general subject or the 
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general matter was purchases of aluminum, but 
those purchases contained various cost components, 
including fixed costs which he was disputing. 

The Court: All right. I thought they were sep 
arate transactions. 

The Witness: I could draw a reconcilement to 
(148) identify these various references, if you like. 


Q. Is the reconcilement very simple, Mr. Clough? You 
start with 660 and knock off 40, is that right? Deduet 
what he paid you and you wind up with 424? A. Yes. 

I don’t know which ones of these I can mark on, Mr. 
Topkis. 

Q. Let me give you a pad. 


Mr. Topkis: Like so many accountants, your 
Honor, Mr. Clough figures best with a pencil. 


A. The total amount billed to Essex on account of all of 
the aluminum was 661,000, that’s referred to here as total 
billing on P19 and also here in P101. 

They had paid—I am using round thousands. 


The Court: That’s all right. 


A. They had paid 208,000, which is agreed upon. That 
left to be determined 453,000 which ineluded $67,000 worth 
of disputed charges. 


The Court: I see. 

The Witness: That’s referred to in both docu- 
ments. 

Of that 67,000, we finally settled for 39 or 40 thou 
sand, depending on what number you want to use, 
and that is consistent in both cases and if you take 
that, (149) as he has done here, and add the two 
together, you come up with the amount of the check 
that he sent and has been discussed, 
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Q. Mr. Clough, you remember that Mr. Briggs’ 
memo to you said that one of the questions that you have 
to decide on when you decide whether you want a machine 
is (149a) to find out whether it’s functionally sound? <A. 
Yes. 

(150) Q. And you testified under examination from my 
friend, Mr. Hamilton, that in trying to find out whether 
the machine was functionally sound and trying to deter- 
mine that question, you talked with other owners of the 
number 8 Properzi? <A. Yes. 

Q. With whom did you talk, sir? A. I talked with 
representatives of Aleoa and of General Cable. 

Q. And what did they report to you?) A. They reported 
that in their opinion the machine was perfectly capable of 
the capacity that was specified, particularly General Cable, 
[ recall because they told me that it was operating at an 
annual rate of over a hundred million pounds. 

Q). Now, yuu remember that Mr. Hamilton asked you 
also whether there wasn’t some problem with the spout and 
whether Intaleo didn’t report that to you, do you remember 
that? A. Yes. 

Q. And he read to you this language from exhibit— 
Defendant’s Exhibit D-32. The pouring spout problem 
remains to be resolved. 

Do you remember his reading that to you? (151) A. 
Yes, sir. 

Q. He didn’t read you the following sentence, and I will 
now. It reads: It is expected, based on the experience of 
others, that oxidized titanium spouts will provide a solu- 
tion such that previously mentioned one shift capacity will 
be maintained. 

When you read this document back in 1968, if you did, 
or when the Intaleo report was called to your attention, you 
thought the spout problem was on its way to being solved, 
did you not? A. Yes, sir. 
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Q. Mr. Hamilton asked you whether, when you received 
the check with the restrictive indorsement from Mr. Sei- 
fert, you called Mr. Seifert, and you said, { think that you 
didn’t have any recollection of having called him, is that 
right? A. Correct. 

Q. Could you tell the Court, please, why didn’t you eall 
Mr. Seifert? A. I don’t know what | would have said to 
him at that point and I felt that we had been had again. 


Mr. Topkis: Thank you, Mr. Clough. I have no 
further redirect, your Honor. 
Mr. Hamilton: Just a question or two, your 


Honor, on that. 


(152) Recross examination by Mr. Hamilton: 


Q. Mr. Clough, on these conversations you had with 
people from Alcoa and General Cable, did you have those 
personally? A. With the case of the man from General 
Cable, I did have a conversation personally. I do not recall 
personally discussing the Alcoa experience with repre- 
sentatives. 

Q. Was the man at General Cable affiliated with the 
Properzi that was in operation there? A. He was the vice 
president of the company, who was a European, who had 
extensive experience with Properzi and he had general 
charge of the rod making facility. 

Q. He had general charge of General Cable’s rod mak- 
ing facility, is that right? A. Yes. 

Q. Did you bother to ask him about the modifications 
that General Cabl’e had made in their Properzi in order to 
have it running? A. I know I asked him and I asked if 
we could go and look, but he respectfully declined. 

Q. Did he say why he was declining? A. Yes. 

Q. Why? (153) A. He much preferred that we didn’t 
solve the problem and I am certain he indicated a strong 
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preference for our not getting into the manufacture of 
rod in competition with him. 

Q. He wouldn’t even let you look at their Properzi, its 
physical condition? A. He would not. 

Q. Did you probe at all as to whether they made any 
changes in the mold? A. I would not be able to state cate- 
gorically what all that I asked him. I asked whatever I 
thought would be helpful. I got no helpful response, and so 
I gave up. 

Q. Do you remember whether or not you discussed with 
him how the sceondary cooling system that was specified 
on the Model 8 Properzi was working out there at General 
Cable? A. I don’t remember. 

Q. Would you have known enough about the operation 
of a Properzi to ask him those kinds of questions? <A. I 
would not have—I would not know enough about a Prop 
crzi to have been the logical man to have delved into this. 
If I could have gotten access, I would have then had the 
access made by some of our more knowledgeable people. 

Q. Did you conclude, Mr. Clough, from the secrecy that 
surrounded their operation that they made some changes 
(154) that they didn’t want to reveal to anybody else? 
A. That would have been a logical conclusion. 

Q. Now, Mr. Clough, I think her Honor asked you this 
morning about the definition of running-in, do you remem- 
ber that? A. Yes, sir. 

@. Would you give it to me again, what you think is 
meant by running in of Properzi? A. Running-in is get- 
ting the bugs out, getting things—the crew trained, what- 
ever shortfalls may have occurred, getting them overcome 
and getting the machine operating up to a reasonable level 
of capacity. 

Q. Is there any difference, Mr. Clough, between run 
nin-in and operating normally? A. Running-in is a proc- 
ess to get to operating normally. 
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Q. But once you have completed the running-in process, 
you are then operating normally, is that your testimony? 

. I would say running-in is not completed until you are 
pena ea normally. 


Mr. Topkis: Nothing else, your Honor. Thank 
you. 

The Court: Is there anything further? 

Mr. Topkis: I don’t think so. Is tiere anything 
(155) you want to add, Mr. Clough? 

The Witness: There is one thing. 

I think there is possibly some confusion as to the 
makeup of these, the $661,000, what it could have 
comprised and I believe, Mr. Topkis, that there is 
an exhibit which tabulates the various billings made 
to Essex and broken down into some of the ¢om- 
ponents together with a sample of invoices attached 
to it and | think that might be helpful for your 
Honor to refer to as it, I think, is a little clearer. It 
is a different type of presentation. 

Mr. Topkis: Rather that take time to look for 
it now, your Honor, we can offer it in the morning. 
There is no need to hold up your matters while we 
do that. 

The Court: All right, we will recess until 10 
o’clock tomorrow morning. 


(Adjourned to 10 a.m. January 14, 1974.) 
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(158) 
January 18, 1974 
10:10 a.m. 
(Trial resumed.) 


The Court: Mr. Topkis, you may proceed. 

Mr. Topkis: If your Honor please, our next wit 
ness is in the box, but before we get to him, your 
Honor, as we were closing last night your Honor ex- 
pressed some interest in the question of the back up 
on those billings that we sent to Essex, and you re- 
eall Mr. Clough said that there was an exhibit that 
he remembered that had all of the details. 

The Court: Well, let me say this, I was just con- 
fused momentarily. I thought there were two differ- 
ent transactions, because of the handwritten item on 
one exhibit, but it turned out that it was the same 
transaction. That was really my concern. 

Mr. Topkis: Well, in the interest of a full ree- 
ord, your Honor, since he did refer to the exhibit 
and since we have found it, and Mr. Hamilton has 
a copy, we have had it marked as Plaintiff’s Exhibit 
P-103 for identification. 

I would like to offer it in evidence. 


. + * 


(159) And now the plaintiff calls Mr. Thorley D. 


Briggs. 


THORLEY D. BRIGGS, ealled as a witness by the 
plaintiff, having been first duly sworn by the Clerk of the 
Court, testified as follows: 


Direct f ramination by Mr. Toph 1g: 


Q. Mr. Briggs, by whom are you en ryved?) A. T am 
paid by American Metal Climax. I am employed by Intaleo 
Aluminum Corporation. 
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Q. And what position do you hold, sir? A. Vice Presi- 
dent, Intaleo Aluminum Corp. 

Q. Do you have any particular area of responsibility 
today? A. Yes, Ido. Iam responsible for the administra- 
tive (159a) and the commercial end of the Intaleo opera- 
tion. That includes the financial, environmental, compu- 
ters, the logistical end of the business as well us the com- 
mervial end of the business. 

(160) Q. Mr. Briggs, would you trace for us briefly 
your career from the time you got out of high school, and 
even give us a date as to when that happened? A. Grad- 
uated from high school in 1949, Port Chester, New York. 
I went to Harvard College, graduated in 1953; proceeded 
on to Harvard Business School, did not graduate ; and pro- 
ceeded on to New York University Graduate School of 
Business Administration on a part-time basis. 

At that time I entered the steel business with Russell, 
Birdsall & Ward in Port Chester, New York, where I was 
employed as a cost and process engineer. 

From Russell, Birdsall & Ward I moved on to Merck 
Company, Rahway, New Jersey, where I was responsible 
for their international consulting program, called operation 
auditing in the Merck 


The Court: It’s diffievlt to hear you, Mr. Briggs. 
The Witness: I’m sorry, your Honor. I will 
speak up. 
A. T moved on to Rahway, New Jersey, with Merck, worked 
in their operational auditing program. 
Left Merck; joined American Metal Climax in 1964. I 
worked in the auditing and the acquisition gr .p at Merck 
T mean at American Metal Climax, in their (161) cor- 
porate group, became involved with the acquisition of alu- 
minum companies in that capacity. 
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In 1965, I journeyed to Ferndale, Washington, to look 
at a new operation that was under way there, and that was 
the beginning of the Intaleo ope ration. 

The plant was just—the property had just been pur- 
chased, and a plant was contemplated to be built at that 
point. 

Shortly thereafter I joined the staff of Mr. Furbacher 
of the AMAX Aluminum Company, an aluminum division 
of American Metal Climax. 

In 1967, September, I was transf rred to Intaleo on a 
permanent basis, in the capacity of a processing engineer 
reporting to Mr. Loyer. 

Q. Mr. Loyer, L-o-y-e-r? A. That’s correct, the presi- 
dent of Intaleo. 

Q. Continue on down to the present, if you would. A. 
Fine, 

At that time I was in the cast house for approximately 
a year, moved on to the pot lines, and to various other 
operations in the Intalco plant. 

About two years later I was made the controller: a 
year after that, vice-president. And that is my capacity at 
the moment. 

(162) Q. You say that you worked in the cast house 
and on the pot lines. Does that mean that you were actually 
engaged in physical labor? You got your hands dirty? A. 
In the case of the pot lines, I was a foreman in the pot 
lines. Mr. Loyer thought the best way for a person in my 
capacity would be to actually participate in floor work. In 
the case of the pot lines, he said the best way to get your 
fingernails dirty was to become a pot line foreman, which 
I did become. 

Q. Now, sir, in the year 1967, from the time that you 
arrived at Intaleo, did you have any responsibility in con- 
nection with the development of costing systems, that is, 
systems for figuring out what various operations cost? <A. 
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Yes, I did. Upon my arriy .! in September 1967, Mr. Loyer 
asked me to review the costing and pricing systems that 
we had at Intaleo. This was very important because our 
loan and our metal purchase agreements predicated an ac- 
curate costing system, so that the owners could be billed 
for the metal properly and in conformity with the metal 
purchase agreements. 

Q. And you developed then— A. A system to calculate 
cost in the plant and in the cast be use. 

(163) Q. Mr. Briggs, there has been received in evi- 
dence here as Defendant’s Exhibit D830 a copy of a memo- 
randum which you wrote. 


Mr. Topkis: If I may approach the witness, your 
Honor, I will hand him a copy of it. I believe your 
Honor has a copy— 


(. And I want to ask you some questions about it. 


* % * 


. Now, Mr. Briggs, did you prepare that memo, sir? 
A. Yes, I did. 

Q. Now, that memo begins, ‘Jean asked me to redevelop 
the cost referred on the Properzi to reflect updated expe- 
rience on the machine.”’ 

Who is Jean? A. Mr. Loyer. 

Q. And would you tell us, please, by reference to the 
exhibit, what you did? I take it you were ont to figure out 
what it cost to produce rod on the Properzi, (164) is 
that right? A. That’s ri; ht. 

Q. All right. 

Will you tell us how you went about that, sir? 

Excuse me just a second, Mr. Briggs. 


Mr. Topkis: Your Honor will recall that this is 
the exhibit that was the foundation for Mr. Clough’s 
testimony yesterday. 


Qe 
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The Court: Yes, I recall. 
Mr. Topkis: I represented to your Honor that 
we would develop it today. 


\. Fine. I took our standard costing system at a point 
that I developed in the fall of 1967, and as the bulk of the 
cost, looking at the exhibit, is under molten metal, boron 
treated. Now, this, the standard cost of molten metal at 
that time was approximately 15.2 cents. Now, that was the 
standard cost for all metal coming out of the pot lines. 
That included all costs up to and including the pot lines. 

The additional cost over 15.2 cents would be the addition 
of bcron, which is an alloying ingredient and also for what 
we would call handling losses, if you will in the cast house 
proper. 

What I am saying is that 15.769, the figure (164a} 
there is the figure that we use for all of that. 15.2 was the 
figure used for metal coming across from the pot lines. So 
that was a standard figure, basically. 

Q. So the 15.769 figure, that’s per pound? A. Yes, 
that’s a unit cost. 

(165) Q. And you have got that coming all the way 
across on the first line. That was a standard cost that you 
had established at your plant? A. That’s right, regard- 
less of how efficient or at what percent capacity the wire 
machine might be working, the cost of the ingredient, the 
basie ingredient, and the largest element of cost, of course, 
was molten metal. 

Q. The next line is machine cost. A. That’s correct. 

(. How did you derive that? A. The same way I de- 
rived the machine costs for all the other pieces of equip- 
ment in the cast house. I developed a machine-hour rate, 
which is page 3 in this memo. 

Now, this is a piv .ction center hour cost sheet and 
this is a fairly standard method of costing different pieces 
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of equipment in an operation such as our cast house, where 
you had many furnaces and saws and ovens and casting 
pieces of equipment, in addition to the Properzi. Obviously 
what you do is you take the total cast house cost and you 
allocate in some fashion—and we generally follow accepted 
cost accounting procedures in this case—where you allocate, 
say, power to— 

Q. Well, take us right down through it, if you will, 
please. (166) A. Fine. We will go through it. 

In the ease of direct labor— 

Q. Before we get to that, you were figuring on a two- 
shift operation. A. Yes, which is two five-day shifts, which 
equates out in clock hours to 4,160 hours. 

Q. That’s that 4,160 figure that’s there? A. That 
would be two shifts, 16 hours a day, times five, times 52 
weeks. 

Q. All right. Then you go to your direct labor cost. 
A. That’s right. And in any given hour, I -aleulated here, 
the standard labor six people. One senior operator, one 
assistant operator and four, I just call them operators, 
because at that time we didn’t have any formal designation 
for the men themselves, and in any given hour we needed 
one senior operator for 375 and assistant operator, 368. 

Now, normally IT would have said four operators, or 
four general operators at 335, but I used six in this case, 
because apparently—this isn’t erystal clear, because it is 
five or six years ago, but I did use six here. 

Apparently— 

Q. The line says four operators at 335, but the multi 
plication— A. Six operators at 335 gives you $20.10, you 
see. 

(167) Q. Right. A. So I think the thing I am saying 
here is that we were running with eight people and I made 
that reflection in the dollars. 
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Q. All right. 

And then what’s your next line, sir? A. The premiums 
are the half time. 

Q. Premiums at ten per cent. What does that mean? 
A. All right. There are many times that your operators 
have to work overtime. 

Now, this is the half time and you pay them time and 
a half. 

Q. Right. A. This is the half time, a reflection of some 
half time that had to be paid to operators during overtime 
periods. 

Q. Do I gather that you get that $2.753 by adding the 
three figures above it? A. And taking ten per cent of that. 
Q. And taking ten per cent of that? A. That’s right. 

Q. All right. What’s the next thing. A. The super- 
vision and I have in there two foremen and half of a tech- 
nical assistant. Now, I am not quite sure of what total 
dollars I assigned to each of the foremen, but (168) let’s 
say $9,000 each for the heck of it and a half of a technical 
assistant at $6500, which would give a $24,500 figure. 

You see, in figuring a machine hour rate such as this, 
you can either use a total and divide it by 4160 hours or 
you use your hourly known. 

In the case of supervision, I used the total, the $24,500 
of the supervision and divided it by the 4,160 hours in order 
to arrive at an hourly supervision cost, 

Q. Of $5.889, is that right? A. That’s correct. 

Q. Will you tell us about the next line, please? A. 
Other payroll costs, which would be fringe benefits, basi- 
cally. 

In that case I totalled up the first five columns. 

Q. The first five items, not columns. A. Yes, the first 
five items——and took 23 per cent of it, which at that time 
was our standard fringe benefit rate for the plant. 

Q. And that gave you $8.687. A. That’s right. 
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Q. So your total labor cost is $43.858 per hour of run- 
ning the Properzi? A. That’s right. In any given hour 
it was 43.86 to run the machine. 

(169) Q. All right. And now below that you have set 
out, I take it, to find what power cost you per hour, is that 
right? A. Yes. 

Q. How did you derive that? A. I used— there is a 
total power bill for the cast house. And this might serve 
as a good example of an accepted allocation of power. I 
would allocate power. This is a common routine. You 
take the horsepower of each of your pieces of equipment, 
or motors in the cast house. There might be 60 or 70 
motors in the east house, each with a horsepower rating, 
50 horsepower, ten, five, whatever. And each of the costs 
of the centers then would have a total horsepower involved, 
and I take that total horsepower and 1 would muitiply that 
by a volume calculation or the expected hours that that 
machine or cost center might be expected to run in a year. 
Total them up and there you have the allocation basis. 
Horsepower times hours for each of the cost centers. You 
total them up, and then you have a method of allocating 
the total power cost of the cast house, and as it turns out, 
I believe the Properzi would—arrived at $7300 for powe! 
that year. 

Again, I divided that by the 4,000 hours or 4,160 to 
arrive at a power cost. 

(170) Q. Of 81.738 per hour? A. Yes. 

Q. Okay. And next you have a cost for gas. What 
kind of gas was that? A. Natural gas. 

Q. Does the Properzi use natural gas? A. That’s a 
goo | question. I’m not—I’m not really sure. 1 would 
ussume so. I would have to defer to some of the cast house 
people on that one. 

Q. But there was— A. Assume that there was because 
| wouldn’t have put it down unless there was. 
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Q. Okay. And you got an annual gas cost, I take it, of 
$39,072? A. That’s correct, or about .96 cents an hour. 

Q. You did your division. All right. You have a water 
cost here. Derived the same way, I take it? A. Pretty 
niuch the same way for all utilities, right. 

Q. And then you come down to your next line after the 
toval of operating supplies. How did you derive that figure, 


> ? 
Sil: 


A. Well, of course, we had a very sparse history of 
operating—operating supplies by what definition are ex- 
pendable items, things that—let’s be very simple about tt 
and (170a) say gloves. 

Now, that’s a ridiculously inexpensive item, but more 
expensive items might be spouts, as an operating supply. 

(171) Q. Things that get used up as a machine oper- 
ator? <A. That’s right, consummable, expendable items. 
I think in the ease of operating supplies we might be talk- 
ing lubricants, emulsions, spouts, fluxing rods for furnace 
batching. But this sort of thing would be an operating 
supply. 

Q. So do I gather that you took your records of con- 
sumption of these items? A. Such as we had at that point, 
that’s correct. 

Q. Projected then: out over a year and then divided 
again? A. That’s exactly how I did it, right. 

Q. How shout maintenance, what did you do there? A. 
Well, we did not have, again, total historical records, but 
we did have some indication of the number of men that 
were going to be involved on that machine and the number 
of spare parts. 

Now, maintenance involves labor and spare parts. In 
other words, a replacement of a motor, that motor would 
be 2 spare part, for example; something that’s not expend- 
able normally. A worn out part is not normally a consum 
mable item, if you will. 
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So I did calculate that approximately $46,000 a year 
would be required for electrical and mechanical mainte- 
(172) nance, and again I divided it out to the $11.12 an 
hour. 

Q. So you got total direct costs of $69.29 and 2 mils 
per hour? A. That’s right. 

Q. Let me ask you just for a second, Mr. Briggs, about 
those operating supplies and maintenance entries. 

Would operating supplies and maintenance tend to be 
higher or lower in the starting-up period, in the breaking- 
in or running-in period, than they would in normal oper- 
ating production. 

I think they’d be much higher until your installation 
and your start up is completed because the machine is, I 
think the word used is, still being debugged, if you will. 

Q. Debugged? <A. Yes. 

Q. So that if anything, this statement of the costs over- 
states the costs of normal operation, is that right? 


Mr. Hamilton: Objection. He’s leading the wit- 
ness, your Honor. 


Q. Overstates or understates as contrasted with normal 
operation, 


The Court: Overruled. 


A. I would say that—I probably made a reasonable attempt 
here to get a normal cost. I think the content of (173) 
memo, or the request, just looking at this, was that Mr. 
Clough was interested in a normal cost as opposed to a, 
perhaps a start-up cost. I am not quite sure. 

Q. Incidentally, this is your handwriting, Mr. Briggs? 
A. Yeux, i¢ is. 

Q. So that gives us total direct costs. And then your 
next line is allocated cast house direct costs? A. Yes. We 
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had such departments as Production Control Department, 
and a small technical department. 

Q. In the cast house? A. Yes, yes, within the cast 
house. And there was no convenient method of putting 
these directly into the cost center, so what we did was we 
arrived at these costs and we allocated them throughout 
the cast house basically on an equal basis to all pieces of 
equipment, and in the case of the Properzi, it ended up 
with around $3.46 an hour. 

Q. And what is your next line, fixed cost, I can’t 
read it on my copy. A. Fixed cost allocation. 

Q. Allocation. A. And this is a— 

Q. That is not $72 and 75.6 cents? A. No, it is not. 
The 72.75.6 is a total of the correct cost and the allocated 
cast house direct cost. (174) In other words, | stopped 
at the cast house. 

Q. Oh, I see. This sheet is a form sheet, is that right? 
A. Yes, it is a form sheet. I used the same sheet tor every 
machine. 

Q. I see. Okay. So you just didn’t fill in those blanks 
on this sheet. A. Right. 

Q. Because you weren’t interested in fixed costs. 

Okay. Coming back then to the first page of Defend- 
ant’s Exhibit D30, the line, machine cost, what does that 
represent then? <A. The cost accounting concept that we 
used throughout the cast house is that if you have a cost 
of a piece of equipment for an hour, that remains constant. 

Q. That is $72.766, that is what you derived on page 3. 
A. That’s right. 

Q. Okay; what did you do then? A. Having a constant 
hourly cost, then, it’s fairly easy to have a variable produe 
tion figure and divide that into your constant hourly cost, 
so that you can measure the difference in cost at different 
levels of production. 
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In other words, if you take 


it says on the bottom 
(175) of this calculation on page 1—pounds per hour; if 
you divide 9800 pounds, that is 70 per cent of the rated 
capacity— 

Q. That is 70 per cent of 14,000, is that what 9800 is! 
A. That’s correct. If you divide that into your $72.76 fig- 
ure, you will come up with 7 mils. 

Q. That is .00742, that first entry? A. That’s right; in 
order to produce a pound of rod, it would be 7 mils. If you 
go to a higher level of production, let’s say a hundred per 
cent of capacity, or 14,000, you would divide the 14,000 into 
your constant $72.76 hourly cost, and you would arrive at 
00520, or 5 mils. 

Q. So what the second line shows, if I understand you, 
Mr. Briggs, is the cost of machine time to make a pound 
of rod depending on whether your machine is working at 
an hourly rate of 9800 pounds per hour, 11,200 pounds per 
hour, 12,600 pounds per hour or 14,000 pounds per hour, 
is that correct? A. That’s correct, right. 

Q. Okay. What is the next line, shipping cost. A. The 
shipping cost is the standard shipping cost for the cast 
house. That was applied to every pound of (176) metal 
that we shipped. And the Properzi material carried the 
same unit cost as every other pound in the cast house be- 
cause it had to be handled, loaded into rail cars; that is 
what that involves. 

Q. Was that a standard cost? A. For all pounds in the 
cast house, that was applied to all of them, yes. 

Q. That is why it is the same all the way across regard- 
less of your efficiency. A. Absolutely, right. 

Q. Now your dross recovery cost, what is that, sir? A. 
In batching a furnace, you do have a dross product coming 
off. This dross contains a large amount of aluminum. 
What we would do is to take this to our dross house-—this 
is a separate recycling facility—vecover the aluminum, and 
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then to take it back to the furnace and to spill the recovered 
aluminum back into the furnace. Again we do this for all 
of our batching operations in this cast house. This is stand- 
ard procedure, and we charge—we did at that time—a 
standard 6/10ths of a mil, if you will, for every pound 
shipped, because it all went through the dross house at one 
time or another, as did the Properzi molten metal. 

Q. So this was a standard cost that you figured into all 
of your production costs in costing? (177) A. Yes, sure. 

‘), Okay. Now, the next line is rent and plant alloca- 
tion to cast house. What does that mean, sir? A. Well, 
your period costs are your fixed costs. Again, every pound 
that went out of the cast house carried a fixed cost, if you 
will, that is why I didn’t really delve into, on this page 3, 
here, I didn’t fill in the bottom because I had the fixed cost 
of the cast house; I just applied the standard that we used 
with every pound of metal. 


Q. I see. So in costing your production of all metal 
coming out of the cast house, it was your standard practice 
to cost in a factor for rent and plant allocation? A. Yes. 

Q. And the same factor was used throughout. A. That’s 
right. 

Q. Okay. Now your bottom line then, the totals, .17053, 
and .16961, and so on, across, what do they represent? 
A. They represent obviously the total of the top five fig- 
ures. Molten metal, machine costs, the shipping costs, 
dross, and plant allocations are the fixed costs, and, of 
course, the range is from—the low cost is 16.8, the high 
cost is 17.1. 

(178) Q. So do I understand, then, that these ecaleu- 
lations represent the cost per pound of producing rod, 
depending on whether the machine was working at 70, 80, 
90 or a hundred per cent of rated capacity? <A. Right. 
The significance, of course, is that maybe 90 or 90 per cent 
plus, is in your molten metal cost. There is very little ad- 
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ditional cost percentazewise in the cast house. Most of our 
cost at Intaleo is in the metal before it even reaches the 
cast house. 

(179) Q. Your next line—incidentally, there is a hand- 
written figure on my copy between total and premium over 
T-ingot. Is that your handwriting? A. I don’t thing so. 
I don’t have it on this copy. 

Q. Okay. Our next line is premium over T-ingot. What 
does that mean, sir? A. Okay. Our standard method of 
billing at Intalco is that we calculate a cost, using this same 
technique for our simplest product which is T-ingot. This 
is an alloyed—unalloyed—pardon me—a hundred per cent 
aluminum ingot. This, by definition, is the simplest product 
that we can make. 

Q. T-ingot ist? A. T-ingot, right. And what we do is 
that when we bill our owners, we bill them for every pound 
going out gets a T-ingot billing. In addition to a T-ingot 
billing, they’re billed a premium for the different alloys 
or the different forms that the cast house can give alumi- 
num. 

In other words, the base cost at this time was approxi- 
mately 16.2. Now, that was the cost, the base cost of our 
simplest product, T-ingot. 

Q. And these figures, then, represent the (180) addi- 
tional or incremental cost over T-ingot of the Properzi- 
produced rod. A. Right. That includes machine cost and 
alloying ingredients, such as boron for example, so the 
premium is in mils. 

Q. Right. I see. 

Okay. Now over on the next page, the top line is **2 
shift annual output in pounds.’’ How do you get those 
figures, sir? A. If you take—the 2 shifts by definition is 
4,160 hours. 

Q. And you multiply that by the hourly production? 
A. Sure. 
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Q. I see. Okay. 

So if the machine were turning out 12,600 pounds per 
hour, your annual production would be 52,416,000 pounds? 
A. I believe so, yes. 

Q. Now, down at the bottom of the page, Mr. Briggs, 
you have the message to Mr. Clough, ‘‘Herb, the question 
of cost is obviously secondary to (1) is the machine fune 
tionally sound, and will it do what it’s supposed to do, and 
(2) can you sell the wire?’’ Do you see that *inguage? 
(181) A. Yes, I do. 

Q. Now, this memo was written on May 29, 1968. I 
would ask you, sir, at that time had you observed the oper 
ation and difficulties in operation of the Properzi machine 
installed at iutaleo? A. Ves. 

Q. Was it your opinion, basec on your experience as 
a cast house operating man and as a man experienced in 
the aluminum trade that the machine was functionally 
sound? <A. Oh, sure. 


Mr. Hamilton: Oh, I object to that, your Honor. 
That is the ultimate issue in the case, and this man 
has no experience at all on the Properzi equipment. 

The Court: He has no experience at all with 
Properzi equipment? 

Mr. Hamilton: I believe that is correct, your 
Honor. 

Mr. Topkis: We’ll develop that, your Honor, and 
I will put the question sometime later. I will defer 
to my friend for a few minutes, if I may. 


(). I will come back to that question, Mr. Briggs. 

Now, let me ask you, did there come a time, Mr. Briggs, 
when you had any responsibilities in connection (182) 
with the Properzi machine at Intaleo? A. Administra- 
tively, definitely. 
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Q. Beyond administratively? 

Just tell us what your responsibilities were, when they 
began, what you did. A. All right, fine. 

At the time that I arrived at Intalco in September of 
1967, Mr. Loyer, for whom I worked, assigned me to the 
east house to work on this cost project that we just re- 
viewed, and he ealled me back in shortly thereafter, and 
outlined some of his thoughts on the Properzi machine, and 
his problems in his “wn mind that he was having with the 
machine. 

He had just completed building a 200 million dollar— 
he had just finished building the largest smelter in the 
USA. 

Q. That was the Intaleo plant? A. The Intaleo plant, 
and he had beaten his budget by ten or fifteen million dol- 
lars and brought the plant in four months early, and he 
was annoyed and embarrassed by this Properzi machine, 
that it was—he was uneasy about it, and he asked me 
directly to get into the Properzi problem, to find out what 
the problem was, and to do everything that 1 could to ex- 
pedite the (180) completion of the Properzi installation, 
and that became a formal assignment of mine, and I pro- 
ceeded to do as much as I could to fulfill that assignment. 

Q. Specifically, sir, what did you do? <A. One of the 
first things I did was to get—of course, to spend some time 
on the floor with the Properzi, spend some time with the 
Essex people, Mr. Kilburn, but more importantly to sit 
down with out different superintendents, our maintenance 
superintendent, mechanical maintenance, electrical imain- 
tenance, Mr. Li, Mr. McDonald. 

Q. Who were Mr. Li and Mr. MeDonald? A. Employees 
of the cust house. 

Q. Did they have some responsibilities in connection 
with the Properzi? A. Oh, yes, indeed. 
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Q. What were they? A. Mr. Li was the technical as- 
sistant in the east house, and he was in charge of techni- 
cally assisting Mr. Kilburn wherever possible. 

@. And Mr. MeDonal.’? A. He was the cast house 
superintendent. He had charge of the entire cast house. 
including the Properzi in terms of the manning parti- 
cularly, 

(184) Q. Okay. 

So you spoke with all of these people, sat down with 
them, and what else happened? <A. I asked them very di- 
rectly for a check list of the different jobs that they visual- 
ized were occurring on the Properzi, what problems they 
personally were having, what problems they anticipated, 
and how we could go about correcting them, and | got from 
each of them a rather detailed list of the problems as they 
saw them. 

The next step I took with them is--and this was an 
internal Intaleo meeting—is that | developed with them an 
action plan to solve these problems. Those that remained, 
that we could not solve internally, I listed and called a meet- 
ing with Essex, Mr. Kilburn and I think it was Mr. Dun- 
stan, and early in 1968 we sat down to have a full fledged 
progress meeting, to see what our open ends were, 

Q. With whom did you meet on that occasion? A. It 
was Mr. Kilburn and I think Jim Dunstan, and I believe 
most of our maintenance types, engineering and our cast 
house people. 

(. There has been marked here as Exhibit D-141 a me- 
morandum entitled ‘*Conditions for acceptance of Properzi 
equipment,’’ and T will ask you whether that (185) me- 
morandum hau any significance in connection with this 
meeting that you have just mentioned. A. Yes, it certainly 
did. 


Q. How did the memorandum come to be created? 
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If you know. A. I think I do. This is a summary of 
the meetings that we had at Intaleo of the open ends on 
that machine. In other words, these things had to be done 
before this machine could be considered to be anywhere 
near installed. 

Q. Who prepared this memorandum? A. I believe that 
I did. 

Mr. Topkis. I offer, your Honor, Plaintiff’s Ex- 
hibit D-141. 
Mr. Hamilton: No objection, your Honor. 


(Plaintiff’s Exhibit D-141 received in evidence.) 


Q. Mr. Briggs, whose handwriting appears all over that, 
if you know? A. My writing. 

Q. Oh, that is your handwriting. 

Now, up at the top it’s marked, ‘‘Meetipg 1/8, Jim 
Dunstan and Charlie Kilburn.’’ A. Right. 

(186) Q. So this is the memorandum that you used 
as your guide at that meeting? A. That is correct. 

Q. Did you distribute copies of the memorandum to Mr. 
Kilburn and Mr. Dunstan and the others present? A. T 
would assume so, because it was the discussion item at 
hand. 

Q. I gather, just to sum it up and avoid spending a good 
deel of time on it, that these were the problems that, as 
you saw, remained, and that you wanted resolved before 
the machine was taken over by AMAX;; is that right? A. 
Well, we concentrated on D here. The first A, B and C 
were primarily problems—in other words, problems of 
AMAX and Essex. 

Now, I was concerned about the Intalco, the resolution 
of and involvement in Item D. 

For example, D-1. 

Q. ') runs all the way over to the next page. A. Yes, 
is 4. bulk cf this material here. D-1 involves the draw- 
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ings. You can’t maintain a machine if you don’t have the 
blueprints. 

(187) Q. So you wi: ‘ed the blueprints? A. We asked 
for the blueprints, which I thought was a fairly significant 
item. 

Two, we needed an equipment list. 

Three, we needed the spare parts list. It’s difficult to 
maintain a machine if you don’t have the spare part in the 
warehouse and to have the spare part in the warehouse we 
had to know what—what we had to either aequire or push 
to get it sequired. 

Q. The next item is a financial item. What’s Ttem 5? 
A. Apparently the motor was—a mill motor was installed 
that our peop’e couldn’t align. In other words, if the mo- 
tor had to be moved in one fashion or another it was very 
difficult to re-install and realign. Many times you would 
have to take equipment off or crawl under the machine to 
ix something and then put some equipment back. Perhaps 
this was the ease. I’m not quite sure. 

But this would be a perfect example of a debugging 

item. All we are talking about is a couple of alignment 
screws on a motor so you can get the motor realigned quick- 
ly after you have had to disturb it. It’s a minor point, 
really. 
(188) Q. I gather, Mr. Briggs, that this was a check list. 
You wanted all these items taken care of, is that right? 
A. That’s how we go about installing a piece of equip- 
ment, 

Q. And that’s what you were doing here?’ A. Exactly. 

. Now, did you use this list through time to make sure 
that the items listed there were accomplished? <A. Sure. 
On a regular—on a fairly regular basis. I can recall a 
couple of meetings involved. One about, say, two months 
later, where we sat down and revised this list. I mean, 
this was a working document for us. And the thing is that 
two months later we might have only one page left. 
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Q. I see. A. So the point is that’s how you install— 
that’s how you get something done. 

Q. All right. 

And did you go on thereafter in seeing to it that the 
problems that arose with the Properzi were resolved as 
best you could, or what did you do? Was that your re- 
sponsibility? A. Well, my responsibility was for—to Mr. 
Loyer (189) was to exert every possible pressure on our 
people at Intalco to get this check list done. I can name— 
I ean look at No. 8 here. D-8, the emulsion foam system. 
That was crossed out at the meeting, largely because our 
people solved it themselve So it’s no problem. 

Q. Okay. A. But that’s the way that you push in terms 
of this type of a situation to get a job done. We wanted 
the machine to function. It was an embarrassment to Mr. 
Loyer that that piece of equipment wasn’t functioning as 
rapidly— 

Mr. Hamilton: I object on the embarrassment of 
Mr. Loyer which may or may not have any relevance 
but is beyond the scope of this witness’ knowledge. 

The Court: Yes, sustained. 

(). So, Mr. Briggs, you made it your business to see to 
it that this check list was accomplished. A, Yes. That was 
my job. 

Q. And did you go on through the months working on 
these problems? A. Right up to the very end. 

Q. Now, Mr. Briggs, I'll go back to the question that I 
put to you before and to which my friend, Mr. Hamilton, 
took exception. 

(190) In your judgment as of May of 1968 was the 
machine functionally sound and would it do what it was 


supposed to do? 


Mr. Hamilton: I object again, your Honor; that 
is the ultimate question in the case. All this man 
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testified is that he exerted pressures on people to 
get these jobs done. That’s the essence of his rela- 
tionship and I don’t think his opinion of whether 
the machine is functionally sound has any basis. 

The Court: Well, I gather the witness has been 
qualified as an expert on this machine, anyway, and 
it’s my understanding, Mr. Hamilton, that leading 
questions may be put to an expert and, in the dis- 
cretion of the Court, a question regarding the ulti- 
mate decision which the Court has to reach for the 
Court’s benefit, if the Court desires it. 

So the objection is overruled. 


A. Lean state, based upon the decreasing—upon decreasing 
in the length of this list, that in the spring we were down to 
only a few items—that that machine was definitely operable 
and functionally sound. I think that we had made some 
suggestions to Mr. Kilburn, the Intaleo operating people 
had made some suggestions to Mr. Kilburn regarding wheel 
alignment and emulsion (191) changes. He was very 
reluctant to make these changes. 

For example, the question of wheel alignment is some- 
thing that our people recognized very early as causing a 
problem. 

Q. What do you mean by ‘‘wheel alignment,’’? Mr. 
Briggs? A. This is alignment of the flow or the spout, 
upparently, with the wheel as the rod—as the molten meta! 
is laid onto this wheel it forms a triangular shape before 
it goes to the mill, and the alignment of this particular 
spout with the wheel was approximately—I don’t know, 
25°, something like that. 

Q. So it’s the alignment between the spout and the 
wheel? A. Yes. 

Q. I see. A. And this—our recommendation was that 
we should change that alignment, that it was our feeling 
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that this was causing part of the problem with th. «1. b.ne. 

Mr.—we asked Mr. Kilburn to make the chan): °S!-e- 
cially after it hadn’t worked too well. We cnecacd with 
Nichols, who also suggested that we make the change, and 
Mr. Kilburn said that he would do so only upon the written 
authorization of the Properzi (192) people, which we 
asked him to get. That’s part of the check list material. 

I think we were all talking—we were all leaning in the 
same direction. It was a matter that Mr. Kilburn wanted 
to get written authorization to do this, which was okay, as 
long as it was forthcoming, you see. 

I think that if we had moved a little bit more swiftly 
in these items, that we would have had the machine func- 
tioning somewhat earlier. However, at the time that the 
machine was finally stopped, if you will, I think the prob- 
lems had narrowed themselves down to where these little 
alignment problems such as we talked about here were re- 
solved, and we were down t9 spots, wheel alignment, emul- 
sions or lubricants, or cooling agents, and again I can say 
the page was about half a page or a page at the end—at 
the time that the machine was stopped. 

Q. Mr. Briggs, is there anything unusual about the 
method which you employed kere to solve the problems, 
that is to say, setting up a check list of the problems, 
attempting to resolve them, and revising the check list as 
the problems were solved, and progressing that way? Is 
that an unusual way to attack machinery-introduction 
problems? (193) A. We call this type of a list a punch 
list. 

Q. What? A. A punch list. That’s our lingo at In- 
taleo. We just finished building again the largest alumi- 
‘um plant in the country. 

No, it’s a very standard—it’s the only way that you 
can systematically solve the many problems that go with 
the installation of a piece of equipment or build a plant. 


2% 
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Q. Fine. 


Mr. Topkis: Just a moment, please, your Honor. 
I’m almost coneluded. 


Q. Mr. Briggs, did Mr. Kilburn complain to you at any 
time about any imaintenance problems he was having, that 
is to say, having maintenance work performed in connec- 
tion with the Properzi?’ A. From time to time, yes. 

Q. And what did you do? A. I tried very diligentl: to 
get the problem solved. I can probably speak to an example 
or two. The spouts, I became personally involved in. We 
were aising ceramic spouts initially, I believe, which devel- 
oped-—which had very poor liie and developed—largely 
due to some pinholes in the spouts. I worked (194) with 
our purchasing agent very directly in order to bring in 
some different types of spouts. I believe they were tiia- 
nium spouts, in order to resolve this problem. 

I know that I worked with Charlie on this one, and we 
were all trying to do the same thing, to get the machine to 
run as rapidiy as possible. 

There did seem to be some question relating to what 
maintenance of his installation was, however. 

Q. Did Mr. Kilburn complain to you that he wasn’t get- 
ting sufficient support from your maintenance people? A. 
Yes, he did. 

Q. And I’m not sure I understand what you did about 
that. You told us about spouts, but are spouts a mainte- 
nance item? A. No, but when—we had a bushing failure— 
1 remember this one very clearly because it was a major 
cause—it was a major problem at the time. A bushing 
failure, this is a very low-cost item, two or three dollars, 
but it was a very specialized bushing or something, and we 
had to send to Italy to get this bushing. 
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Q. What is a bushing? A. Oh, a bushing is almost just 
a tubelike thing. (195) It’s a hollow tube, short length, 
in layman’s terms, but it could be of a particular alloy or 
it could be of a particular sizing that made it very critical. 
We had to send to Italy for this bushing and the machine 
was down for, we will say, close to a week, because it wasn’t 
operable. 

Q. It wasn’t operating? A. It wasn’t operating because 
of this inexpensive but critical part, and obviously Mr. Kil- 
burn was very upset and I think we all werc. But I wasn’t 
quite sure what we could do until we had a full set of spare 
part lists. I mean, you have to have knowledge of what 
the critical parts are before you can have them in your 
warehouse. 

(196) Q. Did you assign any particular people to work 
with Mr. Kilburn on the Properzi? A. I was instrumental 
in getting them assigned. 

Q. Who were they? A. Oh, I ean recall DeMarco and 
Alf Loney. 

Q. And what were their areas of operation? A. Loney 
was the plant master mechanic. He was the best mechanic 
we had. And we had just reached a point with Mr. Kilburn 
that we tried to give him the best we had. 

Now, this didn’t mean that Mr. Loney didn’t have other 
duties from time to time. We don’t take our highest priced 
mechanie and stand him in front of a machine for eight 
hours a day or ten hours a day. He had other things to 
do. But I made it very clear that this piece of equipment 
was fairly special and we had to give it some priority treat- 
ment. 

Q. And how about Mr. DeMarco. What was his area 
of specialty? A. He was electrical, and his office was very 
close to the Properzi, and the electrical people didn’t seem 
to be aware of Mr. Kilburn’s problems. I think he was 
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more concerned with the mechanical maintenance than the 
electrical maintenance, if my memory serves Me right. 

Q. Did Mr. Kilburn ever complain to you about Mr. 
Li’s work? (197) A. Not to me directly. He might have, 
but I don’t recall it. 

Q. To your recollection, did you ever fail or refuse to 
perform—by you, I mean the people at Intaleo— A. No. 

Q. —any ask that Mr. Kilburn asked of you? A. We 
tried our very best to do what Charlie had to have done. 
If he asked.for something late Friday night, we wouldn’t 
necessarily bring people in Saturday and Sunday to solve 
this problem, depending upon the size of the problem, but 
we did everything within our—our reasonable ability to 
accomplish what he had to do. 

Q. Did you obtain any report from Mr. Li about main- 
tenance delays on the Properzi? A. Yes, I did. When 
Charlie complained about maintenance, I asked Mr. Li to 
get in there and get the maintenance log and to tell me 
personally what the facts were, how ~1any maintenance re- 
quests were asked for. We have a maintenance designation 
in our system which is ‘‘eritical,’’ ‘‘not eritical,’’? attempt- 
ing to establish priority work, and Mr. Li did report back 
to me on that. 

Q. I show you a document that has been marked D140 
and I ask you whether that is the report which Mr. Li 
referenced to you. (198) A. It appears te be. 

Mr. Topkis: I offer Plaintiff’s Exhibit D140 in 
evidence, your Honor. 

Mr. Hamilton: No objection, 

(Plaintiff’s Exhibit D140 for identification was 
received in evidence.) 


Q. Mr. Briggs, I see here—or perhaps I will ask Mr. Li 
about the details of this report when he testifies, but I will 


250a 
Thorley D. Briggs, for Plaintiff—Cross 


ask you this, sir, on the first page at the bottom, paragraph 
number 5, which reads ‘‘I can’t recall there was any direet 
request addressed to myself or Jim Weigand of the Essex 
people which was refused.”’ 

Who was Jim Weigand? A. Jim Weigand was the fore- 
man, I believe, on the Properzi at the time. He was a 
leader. 


Mr. Topkis: Thank you, Mr. Brig 


S 


ur 
I have no further questions, your Honor. 


Oross-examination by Mr. Hamilton: 


Q. Now, Mr. Briggs, I thir k yeu just testified that to 
the best of your knowledge, n» one refused to help Mr. 
Kilburn with his maintenance requests, is that right? A. 
That’s right. 

Q. Wasn’t Mr. Kilburn’s complaint more related to 
(199) the slowness of the response to his requests rather 
than outright refusals? A. That’s possible, yes. 

Q. Do you recall whether or not you formed any con- 
clusion as to the validity of Mr. Kilburn’s complaint about 
the slowness cf maintenance?) A. Mr. Hamilton, the ques- 
tion when Mr. Kilburn wanted ine machine modified, we 
were reluctant to install and modify a machine. By main- 
tenance we mean where sométhing wears out, we will fix 
it, but we were not to install the machine. 

When a machine is being debugged and is being run-in 
and is being essentially installed, we were told that that 
was Mr. Kilburn’s preblem and the contractor’s problem. 
There was a contract there to install the machine. If some- 
thing wore out, it was our responsibility to repair it. 

Now— 

Q. I am talking about maintenance delay, Mr. Briggs. 
I’m not talking about installation. A. Maintenance delay 
is one thing, but Mr. Kilburn at times regarded it as our, 
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Intaleo’s, function to install or to modify the machine, and 
that’s not maintenance delay, Mr. Hamilton. 

Q. When was the machine installed, Mr. Briggs, within 
your definition? When was the ivstallation complete? 
(200) A. When the conditions of acceptance were, as far 
as Intaleo were concerned, when this item D was completed. 

Q. And that was never, in fact? A. I will give you an 
example, Mr. Hamil* »n— 

Q. My question, Mr. Briggs, is whether or not the items 
listed in D were ever completely taken care of? A. I don’t 
think they were. 

Q. So far as you are conce ned, they never finished the 
installation within your definition of ‘‘installation?”’ A. 
By training people— 

Q. My question, Mr. Briggs, is whether or not within 
your definition of installation the machine was ever in- 
stalled? A. That’s right. 

Q. All right. Now, let’s focus— 


The Court: Read the question and the answer. 

(Record read.) 

The Court: I don’t understand the answer. Is 
the answer yes or no? 


Q. Mr. Briggs— 


The Witness: The answer was— 

The Court: The answer was ‘‘that’s right.”’ 

The question would seem to call for a yes or no 
answer. I don’t understand the answer. 


(201) A. By that definition, the installation and the run- 
in was never completed? 

Q. I am just talking about installation, Mr. Briggs. 
Let’s focus on installation. I want to know whether or not, 
in your definition of terms, this equipment was ever in- 
stalled? A. It was physically in place. 
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Q. And it was operating, wasn’t it? A. After a fashion, 
yes. 

Q. And rod was coming out the end, wasn’t it? A. 
Sometimes. 

Q. And you were coiling that rod, weren’t you! A, Yes. 

Q. And you were selling that rod to Essex, weren’t you? 
A. Intalco was. 

Q. Well, somebody was selling it to Essex, were they 
not? A. Yes. 

Q. And in your judgment the machine wasn’t yet in- 
stalled, is that what you are telling us? A. 
that by my definition it wasn ! 

Q. I am talking about installation, Mr. Bri 


I am saying 


ros 
oS. 


The Court: Now, is there a difference between 
(202) installations and run-in. 

Mr. Hamilton: There certainly is in the con- 
tract, your Honor. The obligations of the parties 
vary in paragraph 35. 

The Court: Well, let me 
can’t follow this. 


get the contract. I 


* * * 


The Court: <All right. Now, you say there are 
two separate concepts there? 

Mr. Hamilton: Yes, your Honor. 

The Court: One is installation and the other 
one is running-in? 

Mr. Hamilton: And operating properly is num- 
ber three, but we were talking about installation and 
running-in. 

The Court: Well, you will have to explain that 
to me. here are three separate concepts running 
together (203) in this paragraph. 

Mr. Hamilton: Yes, your Honor. You will no- 
tice the first sentence in paragraph 3 gives Essex 
the obligation to install the Properzi. 


253a 
Thorley D. Briggs, for Plaintiff—Cross 


The second sentence is, after installation, after 
it’s been installed, then Essex will provide adequate 
training in the operation for the other crew, who 
will operate it. 

Now, after installation, then we have got to pro- 
vide a trained crew who will operate it. Then the 
next sentence is, then we are responsible for the 
other running-in of the Properzi. That’s running 
it in to get the machine to function, to get the parts 
moving, everything goes. But AMAX’s responsi- 
bility to start delivering rod doesn’t commence u..til 
another thing happens, until the machine is operat- 
ing normally, which has to be something different 
from running-in, or else that third sentence, doesn’t 
mean anything. 

It is also important down in paragraph 4, be- 
cause AMAX’s obligation to give maintenance 
doesn’t start until after the completion of the in- 
stallation and its running-in. So AMAX had no 
obligation under thic contract to give day-to-day 
maintenance and make repairs until after it was 
installed and had been run-in. 

(204) Mr. Briggs is telling me here that it 
hadn’t even been installed yet and if it hadn’t been 
installed yet, why were they giving us day-to-day 
maintenance and making repairs? That was the 
source of my astonishment here at his testimony. 

The Court: I thought it was your claim that the 
machine was never operating? 

Mr. Hamilton: It was never operating normally, 
but it had been run-in. Run-in means, your Honor, 
when you punch— 

The Court: I know. I asked the first witness 
what he meant by run-in. 
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Mr. Hamilton: Yes, ma’am. IT remember that. 
And he got off on a stipulation which Mr. Topkis 
and I had agreed upon which relates not to run-in 
but relates to operating normally and that was the 
reason I wanted it read at the time. 

The Court: Does the plaintiff agree that these 
are separate concepts or is there some dispute about 
that, between run-in and operating normally? 

Mr. Topkis: It is our contention that the run- 
ning-in goes up to the point where the machine is 
operating normally, and when it is run-in it is oper- 
ating normally. 

The Court. That would seem to make sense, but 
(205) unless there is some technical decision here 
or— 

Mr. Hamilton: Well, let me explain this, your 
Honor— 

The Court: That would seem to me to make 
sense. That it’s run-in, when it’s up to the point 
of operating normally. 

(206) Mr. Hamilton: Here is my point, your 
Honor. The Properzi machine is not just a ma- 
chine. It is really a process. There are four or five 
states to it. 

The Court: I understand. 

Mr. Hamilton: All right. Now there comes a 
point in time where each stage will work. You 

punch a button and it will function, and the crew 
has been trained, they all know how to do it. 

But the machine won’t really operate normally 
because they haven’t gotten coordinated yet. There 
are perhay . deficiencies in pieces of equipment and 
s) forth. 

Now, we claim that it’s been run in when the proc- 
esses will work. It isn’t yet running, operating 


normally. 
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The Court: It is run-in when it is operating 
normally? 


Mr. Hamilton: No 
each piece of equipment will work, but that isn’t 


, Ma’am, it is run-in when 


operating normally. Operating normelly requires 
some degree of expertise, some degree of function 
over and above just having each separate station 
somehow turn over when you push the button. 

The Court: I see. Well now, my question to 
you, Mr. Hamilton, is, is that a technical distinction? 

Mr. Hamilton: That is just an interpretation of 
207) the eontract which our people— 

The Court: That is your interpretation, is that 
it? 

Mr. Hamilton: Yes. 

The Court: That is not based on any term of 
art in this field or any technical description of run- 
in as opposed to operating normally, is that it? 

Mr. Hamilton: My witness, Mr. Kilburn, will 
tell what the understanding was. He’s an expert on 
the installation of equipment of this kind; does it 
all the time; and will explain that very concept to 
y ur Honor. 

I think it has some— 

The Court: Let me ask you this: Is it your 
claim that the machine was installed, that is number 
one? 

Mr. Hamilton: Yes, ma’am. 

The Court: All right. Is it your claim that the 
machine was run-in? 

Mr. Hamilton: Yes. 

The Court: Is it your claim that the machine 
was operating normally? 

Mr. Hamilton: Mr. Topkis and I both agree that 
it was not. 
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The Court: Is that right? 

Mr. Topkis: That’s right, it didn’t reach 12,600 
(208) pounds per hour. 

The Court: Let me ask you the same question. 
Is it the plaintiff’s claim that the machine was in- 
stalled? 

Mr. Topkis: Yes, your Honor. 

The Court: Is it the plaintiff’s c’nim that the 
machine was run-in? 

Mr. Topkis: No. As I attempted to explain a 
few minutes ago, it is our notion that the running-in 
period ends when normal operation begins, that they 
are— 

Mr. Hamilton: Synonymous. 

Mr. Topkis: No, they’re not synonymous. 

The Court: Iam just asking what your claim is, 
that is all. Just a moment now. 

Mr. Topkis: Right. 

The Court: All right, you raay proceed. 


By Mr. Hamilton: 


Q. Now, Mr. Brigys, I think you just heard your counsel 
concede that the machine was installed, so we are over that 
hurdle, all right?) A. They’re set in concrete, right. 

Q. Now, you also heard him say that this machine was 
not operating normally. Are we over that hurdle? A. 
That’s correct. 

Q. We never had a hurdle on that one, I guess. 

(209) Now, is it your position that the machine was 
not yet run-in?’ A. That’s correct. 

Q. Was in fact Intaleo giving day-to-day maintenance 
service to Mr. Kilburn? A. Yes. 

Q. Now, would you tell me, Mr. Briggs—read the lan- 
guage of paragraph 4, and tell me why you were giving 
day-to-day maintenance service to Mr. Wi.burn if a ma- 
chine was not run-in? 
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The Court: Just a minute. Let him identify 
the exhibit. 

Mr. Hamilton: D1. I am sorry, your Honor. 
Exhibit D1, Plaintiff’s Exhibit D1. 

Mr. Topkis: If your Honor please, I wonder 
whether this is a proper question to put to this wit- 
ness. He didn’t draft this rather bizzarily written 
document, and to ask him why he was doing some- 
thing, I suppose the answer is hecause he was asked 
to do it. There is no question that Mr. Kilburn was 
making regular requests for maintenance help, and 
there is no question that we were, to a greater or 
lesser degree, complying with those requests. 

Now what issue is being explored now, I don’t 
understand. 

(210) Mr. Hamilton: I am challenging his def- 
inition of running-in, Mr. Topkis, because you had 
no obligation to give any maintenance or perform 
any repairs until after the machi;:e was run-in. 

Mr. Topkis: We began performing maintenance 
tasks from the very day the machine arrived. Isn’t 
that correct?) There is no dispute about that. 

Mr. Hamilton: It must have been gratuitous 
then because you had no obligation to do so until 
the machine had bern run-in. 

Mr. Topkis: Well, Mr. Kilburn— 

The Court: There are two separate things, of 
course, whether he had an obligation to do so and 
whether as a matter of fact they did it. 

Now, what is the question to the witness, wheth- 
er he understood that they had an obligation to do 
so, or whether, as a matter of fact they did it? 

Mr. Hamilton: I can answer that one, your 
Honor, or I will back up and broach the problem and 
try to fill in that gap. 

The Court: All right. 
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Q. Mr. Briggs, in January of 1966 had you seen a copy 
of this agreement, Plaintiff’s Exhibit D1? A. Of course 
T had. 

(211) The Court: January ’66? 
The Witness: January ’66 or ’67 did you say? 


Q. I meant to say 768. 


The Court: You said ’66. 
Mr. Hamilton: I am very sorry. 


Q. January 1968, Mr. Briggs, at the time you had the 
meeting. <A. Yes. 

Q. You had seen a copy of this agreement? A. Yes. 

Q. Had you read the language of paragraph 3? ee | 
read it, yes. 

Q. Had you read all of it? A. Yes. 

Q. Ai] paragraph 4? A. Yes. 

Q. Were you aware when AMAX had an obligation to 
start giving day-to-day maintenance? A. I was aware that 
Charlie was responsible to install the machine. 

Q. My qnestion, Mr. Briggs, is maintenance. Were you 
aware of when AMAX had an obligation to give day-to-day 
maintenance under this contract, Plaintiff’s Exhibit D1? 
A. I was aware that Intaleo should, or JT believe (212) 
Intaleo should maintain the machine, replace worn out 
parts, provide this sort of service. 

Q. Were you doing that pursuant to the terms of this 
contract? A. We were asked to do it. 

Q. By AMAX? A. And by Essex, by Mr.— 

Q. But you were operating pursuant to the terms of 
this contract-— 


Mr. Topkis: Let the witness finish. He was say- 
ing by Mr. somebody. 
A. By Mr. Kilburn. We were asked to perform mainte- 
nance duties by Mr. Kilburn. We did that. 
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(213) Q. You were asked by AMAX representatives 
also to perform maintenance duties for Mr. Kilburn? A. 
I don’t—I can’t specifically say that that was the case. 

Q. You don’t ever recall Mr. Kaufmann telling you to 
perform maintenance services for Mr. Kilburn? A. He 
might have. But I don’t recall it. 

Q. Did you know of any other document that was gov- 
erning the relationship between AMAX and Essex, with 
respect to this Properzi, other than this contract here 
which you read in 1968? A. My copy of the contract was 
unsigned. 

Q. Now, Mr. Briggs, I want to return to where I ori- 
ginally started, which was maintenance delay. 

I think you said that Mr. Kilburn had complainc* of 
maintenance delay, is that right? A. He had, yes. 

Q. And you investigated that and got this report from 
Mr. Li which is Plaintiff’s Exhibit D-140, isn’t that cor- 
rect? A. I believe so, yes. 

Q. What conclusion did you draw as to the validity of 
Mr. Kilburn’s claim of maintenance delay? A. I didn’t 
think that the delays were abnormal (214) at all. 

(). Whatever delays Kilburn had, the rest of the plant 
was experiencing as well? <A. Sure, 

Q. Would you have a copy of Exhibit D-140 there in 
front of you, Mr. Briggs? A. I don’t believe so. 


The Court: I have the original. 

Mr. Topkis: We gave that to your Honor because 
it was the clearest. 

Mr. Hamilton: I have an extra copy here, Mr. 
Briggs, which you can look at. 


Q. Now, would you flip to the second page of this ex- 
hibit?) Is this in Mr. Li’s handwriting, Mr. Briggs? <A. I 
would assume so. I’m not sure. 
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Q. Now, would you read the heading on the first group 
of columns there, where th. X’s are marked, that says 
‘Priority’? as 1 rea’ it. Is th.’ correct? A. Yes. 


The rt: What page is it? 
Mr. Hamilton: The second page of the exhibit, 
your Honor. 
(. Underneath ‘‘priority’’ there are three sub- (215) 
categories, emergency, immediate and normal: i: that 
right?) A. I’m having trouble reading this copy. I’m ot 
sure that ‘‘imd.’’ means immediate, but it seems reason- 
able that it might. 

Q. Well, did, in fact, in 1968 you have a priority rating 
system when you required maintenance work to be done? 
A. Yes. 

Q. And were those th. three categories? A. I believe 
se. 

Q. Now let’s just look down, Mr. Briggs, to the fourth 
entry hers, which, as I read the handwriting, and you 
correct me if I’m wrong, it says, ‘‘Make 3 hardwood 
blocks.’’ The priority is immediate. 


The Court: I don’t see where you’re reading. 
Mr. Hamilton: The fourth entry, your Honor. 
The Court: I see. 


Q. ‘‘Make 3 hardwood blocks.’’? The priority is im- 

diate. The request was issued on November 15th It 
was completed on November 20th, which is five days, and 
the work took half an hour. 

Is that the way you interpret that line? A. It says that. 

(216) Q. Yes. 

Now let’s go down about five more entries to the one 
that starts ‘‘Weld 4 new belts per Essex instruction.’’ 
Isn’t that the way you read that? That is an emergency, 
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had an emergency rating. The reque * was issued on 
November 20th. It was completed . .+ days later on 
November 24th, and took four hours. 

Am | interpreting this right, Mr. Briggs? A. I’m not 
sure. Was 11/% i riday? 


Mr. Topkis: No, a Monday. 


A. Monday, okay. 

Q. I am int rpreting it right? <A. It says that. 

Q. Let’s look at the next item: ‘‘Round off end of pin.”’ 

Novy that had an immediate rating. Order went in on 
11/24. It was finished on 11/27, which was three days 
later, and one hour was expended on that. 


Mr. Topkis: It was sent in on Friday and it was 
finished on Monday. 


Q. Go down two more, Mr. Briggs. It says, ‘‘Cut 2 
patrs of’’—something. Can you read that? A. Pieces of 
‘‘marinite.”’ 

(217) . That has an emergency rating. It went in 
on November 20th, came out on November 27th; seven days 
involved there, and even if there is a week end involved, 
there is still seven days involved, and it took half an hour 
to do that, and that has an emergency rating, Mr. Briggs. 
A. Assuming that you can buy the marinite, it will prob- 
ably be done. 

Q. This is the typical service that was throughout the 
plant on maintenanec req:iests, is that right, Mr. Briggs? 
A. Marinite is not an easy item to purchase. You just 
don’t buy it at the ten-cent store. It’s quite possible that 
we didn’t have any ai all in the plant, and we had to wait 
until we got a shipment in. 


Mr. Topkis: I think the record might show also 
that that was Thanksgiving week. 
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Q. Well, I could go down many, many of these, Mr. 
Briggs. Let’s just turn the page and look at a few here 
on the second page. 

Look at the one here that says, ‘Straighten out and 
weld 2 guides,’’ about the eighth item down, ‘‘Straighten 
out and weld 2 guides.’? That had an emergency rating. 

Do you think there was a problem of purchasing (218) 
anything there? A. I don’t think so. 

Q. I wouldn’t think so, either. 

That came in on December 13th, emergency — 


Mr. Topkis: That would be a Wednesday. 


Q. —came back on December 18th, four hours. 

Would you say that was typical of the time period, Mr. 
Brigys, that it took to comply with maintenance requests 
at this time? A. It might have been, yes. 

Q. This was a new plant, I guess, wasn’t it, Mr. Briggs? 
A. Yes. 

Q. And it was the biggest reduction plant in the United 
States, wasn’t it? A. And still is. 

Q. tiow long had it been functioning at this time? A. It 
was still under construction. 

Q. Still under construction. 

Was the maintenance crew receiving a lot of requests 
for assistance from other places in the plant? A. Of course. 

Q. And was it the same maintenance crew that received 
the requests that Mr. Kilburn had? (219) <A. Well, it 
was a little bit different because at that time we had a 
departmeutel maintenance coneept, so that any mainte- 
nance done outside of, we'll say, specialized maintenence, 
the wood shop would be specialized maintenance, we obvi- 
ously didn’t have a wood shop in the cast house, for exam- 
ple, but your normal mechanical and electrical cast house 
probiems were handied by a cast house maintenance crew, 
which wasn’t involved with the other portions of the plant. 


263a 
Thorley D. Briggs, for Plaintiff—Cross 


Q. But it was involved with the whole cast house, isn’t 
that correct? A. I’d say yes, yes. 


* 7 * 


(220) Q. Mr. Briggs, do you consider yourself an ex- 
pert on the Properzi operation? A. No. 

Q. Prior to coming to Inta'co, Mr. Briggs, had you had 
any operating experience at all relating to a Properzi? 
A. No. 

Q. Have you ever had any operating experience relat- 
ing toa Properzi? A. No. 

Q. Now, your duties, as I understand it, with respect to 
the Properzi, were as Mr. Loyer’s man on the spot, so to 
speak; is that right? A. That’s cight. 

Q. Did you have any particular duties that related to 
Mr. Kilburn’ A. Wei, formally, I was asked to be sure 
that Mr. Kilburn got the things he needed. 

Again, I can refer to the spouts, where I directly inter- 
ceded to get different spouts purchased, in that sense, be- 
ea se Mr. "Zilburn wanted them, or something to that effect. 

Yes, in that sense of the word, I did. 

(221) Q. Were you the man who had the responsibility 
for taking care of whatever complaints Mr. Kilburn had? 
A. He could come to me if he wished, and occasionally he 
did. Many times he would talk with the people at the 
machine proper, or to the plant manager, for example, or 
to whoever he felt might be able to solve the problem. 

Q. Well, who was Mr. Kilburn supposed to go to when 
he needed maintenance? A. To the maintenance people 
and to the operating supervisor on the machine. 

Q. And was that Mr. Li, the operator— A. No, Mr. hi 
was the technical assistant. The operating man on the 
machine was either the group leader or the foreman in 
charge of the machine. 

Q. And did Mr. Li report to Mr. Kilburn? A. No. 
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Q. Did anybody report to Mr. Kilburn? A. I think Mr. 
Kilburn had an assistant there from time to time of his 
own. 

Q. From Essex? A. Yes. 

(). But none of the operating people reported to Mr. 
Kilburn; is that right? A. That’s right. 

(222) Q. What proportion of your time did you spend 
on the Properzi operations, just in general terms, over 
the period, let’s say, December 1, 1967 through May 1968? 
A. Maybe twenty-five per cent. 

(. And would that be at the location, at the Properzi? 
A. Perhaps in the cast house itself, but not standing at 
the machine twenty-five per cent of the time. 

(223) Q. Well, what was the nature of the things that 
you were doing that occupied this 25 per cent of your time? 
A. Let’s say that expediting was probably a major por- 
tion of it. The working with maiutenance superintendents, 
electrical superintendents, operating people, purchasing 
neople or working with vendors individually, in order to 
get a part or to get some better service on supplies or 
something like that. 

Q. But would you be at a location away from the Prop- 
erzi, for the most part? A. Yes. 

(. Now, you indicated, |! think at the meeting of Jan- 
uary 8, 1968, that there was a proLlem on maintenance 
because you didn’t have the blueprints or the drawings for 
the equipment, is that right? A. What date was that? 

Q. January 8, 1968, the meeting that you described 
where this list was— A. In January ’68 we had no blue- 
prints, we had no spare parts list, we had virtually nothing 
in documented form that we required to eventually run 
the machine. 

Q. Why didn’t you have those? A. We asked for them 
at that time. 

Q. Asked whom? (224) A. Mr. Kilburn. 
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Q. And he hadn’t supplied them? Is that your testi- 
mony? A. That’s correct. 

Q. Do you know why?) A. Why? 

Q. Yes. A. No, I don’t know why. 

Q. Now, about the parts list and the spare parts, Mr. 
Briggs, you also indicated that there was a problem in 
January 1968 because of a lack of those, is that right? A. 
A lack of spare parts. 

Q. And a lack of the spare parts list, I think you said. «. 
The manufactr’er in the case of a machine like this, 1d 
I think this was the case in the Properzi, gives you a recom- 
mended list of spare parts to buy with the machine. 

Now, this recommended spare parts list apparently 
hadn'. been acquired as of yet. 

Q. Well, the list hadn’t been acquired. A. The parts 
themselves hadu’t been acqu’-ed. 

Q. Whose responsibility was that?) A. I really don’t 
know. 

(225) Q. Do you know whether or not Mr. Kilburn 
had tried to get the spare parts?) A. We asked him for 
the spare parts because you can’t maintain a machine if 
you don’t have spare parts to maintain it with. 

Q. My question, Mr. Briggs, was do you know whether 
or not Mr. Kilburn had made any efforts to obtain the 
spare parts? A. I don’t know. 

Q. Now, | think you testified, Mr. Briggs, that you used 
this list, Plaintiff’s Exhibit D-141, as a means of a working 
document to make sure problems were being solved and 
to keep on top of the problems. Is that a fair summary 
of your testimony? A. Yes. 

(226) Q. I would like to shew you, Mr. Briggs, a copy 
of Jyefendant’s Exhibit D130 for identification, and I ask 
you if you remember writing that memorandum? A. Yes. 


Mr. Hamilton: I offer it in evidence. 
Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D130 received in evidence.) 


al 
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Q. Now, does this report relate to one of the follow-up 
meetings that you were testifying about on your direct 
examination, Mr. Briggs? A. Yes. 

Q. Now, I know that the initial paragraph there, you 
indicate that most of the items have been resolved on that 
original list, except as noted below, isn’t that correct? A. 
Yes. 

Q. So there were a number of open items, some two 
months later, is that right? A. That’s right. 

Q. As :ef ted here in the memorandum? A. But com- 
pared to w! we started out with, these were a small 
number; th..i’= correct. 

Q. Was Mr. Kilburn still complaining about slow main- 
tenance at this time, do you recall? A. I think Charlie 
always complained about slow (227) maintenance. 

Q. Would you look at the last paragraph of the exhibit, 
next to the last paragraph of the exhibit. A. Yes. 

Q. Was Mr. Kilburn at this meeting? A. He got a copy 
of the memo. I assume so. 

Q. You don’t really—well, you will know the first line 
of the memorandum, Mr. Briggs, indicates that Mr. Kil- 
burn was there. A. Okay, sure. 

Q. Do you recall what his complaint was at this point 
in time about the sluggish maintenance pace? A. The crux 
of what sluggish maintenance pace means is that this is— 

Q. Let me just interrupt you just a second, Mr. Briggs. 
I am asking for Mr. Kilburn’s complaint at this meeting 
about the sluggish maintenance pace. If you are responding 
to that, fine, go right ahead. A. In a plant, when you have 
a priority system, everybody says that their project is an 
emergency. Now the problem is, when is an emergency an 
emergency, a real one? And sometimes the maintenance 
man lias to play God a little bit because he’s dealing with a 
hundred or 200 people who all have very private emergen- 
cies in their minds, and the (228) problem of when is an 
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emergency an emergency a real one in an operating plant, 
and I think that Mr. Kilburn regarded—and his project, 
his machine—as being a bonafide emergency, everything. 
And I don’t think this is abnormal at all. 

I do the same. Except that—and when he didn’t get 
as prompt action as he wanted or all of his projects, he 
would object to the perhaps sluggish maintenance pace. 

But at that time Mr Kilburn was saying, was still com- 
plaining that he wasn’t getting the service fast enough. 

Q. Do you recall whether or not you did anythiug fol 
lowing this meeting in order to try to solve Mr. Kilburn’s 
complaint about sluggish maintenance? A. Specifically, 
yes. I can give you one example. That is the Hunter Flow 
Control on the machine. Now Charlie was convinced that 
the darn thing was not going to work, and it was—that was 
fundamentally his decision, as to whether this other piece 
of equipment, of the other installation was going to work. 

Now, I voluntecred to go to the president of the com- 
pany that made that particular piece of equipment—he was 
a personal friend of :nine—and to see if we couldn’t get 
it resolved at the highest level. 

Now, that is the type of a thing that I could do (229) 
for Charlie in the case of a critical component or a mainte- 
nance type item. 

Q. Did you do it?) A. Did I call Dave Mayers? 

Q. Go see him and resolve this Hunter Flow problem? 
A. I think a day or two after I indicated I would do that to 
Charlie, the machine—at that point, I was told to delay for 
a while because there seemed to be a problem of some sort, 
and I never did call Mr. Mayers. 

Q. You are aware of a problem of some sort. I assume 
the problem was the termination letter that AMAX re- 
ceived from Essex, is that right? A. We had no real indi 
cation of that outside of just a very general problem. 


268a 
Thorley D. Briygs, for Plaintiff—Cross 


Q. What was the problem that you heard about? A. 
Eventually? 

Q. No, the problem you heard e%vut that prevented you 
going to see the president of Hunter. A. No, ealling him. 

Q. Or calling him. A. Right. 

Just to delay everything for a day or two. There seemed 
to be some sort of a problem. 

Q. What kind of a problem? (230) A. It was never 
explained to me. 

Q. But you didn’t do this in any event? A. No. 

Q. My other question, Mr. sriggs, was what did you 
do after this March 8 meeting to solve Mr. Kilburn’s com- 
plaints about sluggish maintenance, if anything? A. | 
‘hink the difference in the list of January 1 and March 8 
indicates the progress that had been made in terms of de- 
bugging and improving the maintenance performance and 
operating performance on this piece of equipment. We 
are down to five or six installation and operating points 
now. I thought we were making pretty good progress, to 
be honest with you. 

Q. So you didn’t do anything then, is that what your 
testimony is? A. Outside of offering specific assistince 
in the case of the tlow control device and that type of thing, 
right. 

Q. What is that type of thing? Did you do anything 
else?) A. Not that I can recall at the moment. 

(). Were you ever advised that the Nichols people were 
unhappy with the performence of Mr. Li? A. I don’t 
recall, 

(231) Q. You don’t recall Mr. Raiford ever saying 
that to you?’ A. I know that Paul Raiford told me that, 
upon a couple occasions, that he liked the looks of the crew. 
He thought that they were hustling very well. He had 
some nice things to say. I don’t recall specifically that he 
had any derogatory comments about anybody particularly. 

He might hav-. 
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(232) Q. Was Mr. Li part of a crew? A. Mr. Li was 
the technical assistant on this machine. He was available 
to Mr. Kilburn, to trouble-shoot, to run down problems, but 
he was not specifically operating that machine. We had an 
operating crew under a supervisor to run that machine. 
Mr. Li was the technical assistant. 

Q. Who did the supervisor report to? A. He reported 
to the genera! foreman of the cast house, I believe. 

Q. Who was Mr. McDonald? A. No, who was Mr. Age- 
son. 

Q. And who would Mr. Ageson report to? A. To the 
cast house superintendent who was Mr. MeDonald. 

Q. The favorable comments of Mr. Raiford, made about 
the crew, did you understand those to include Mr. Li? A. 
I don’t know. 

Q. Did Mr. Li have any supervisory responsibility at 
all insofar as you’re concerned, insofar as you know, over 
the people who were operating the machine? A. As a tech- 
nical assistant on the machine, if C.K. s.sested or made 
some adjustment to the machine, (233) this would prob- 
ably be done, but in a linear sense, C.K. could not go up to 
a man and order him to do it. But he was very well re- 
spected in our plant, and he has an eccomplishment of ac- 
complishment-—-he has a background of accomplishment, 
and C.K. ean get things done, and he’s a valuable man, in 
that sense of the word. 

Q. Would you consider him a good foreman-type per- 
son? A. He wasn’t a foreman. He was a technical as- 
sistant. 

Q. Yes, I understand that. 

Would you consider him a good foreman-type person? 


Mr. Topkis: What’s the relevance?) Suppose 
he’s a good pinochle player? He’s not a foreman. 
Mr. Ha on: I think the evidence will dispute 
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bis exact role with respect to Properzi. I think he 
did have supervisory responsibility and did direct 
the crew. 


Q. My question is whether you viewed him to be a ca- 
pable foreman. A. I know that in Taiwan he ran a whole 
cast house, as an operating superintendent. 

Q. So you did? (234) A. No, I didn’t say that. 

Q. Well, will you answer my question, then, Mr. Briggs? 
A. In certain circumstances, I think that C.K. would be a 
very good operating supervisor. 

Q. Do you recall sitting in on a meeting between Mr. 
Raiford and Mr. Loyer concerning whether or not Mr. Li 
perhaps should be replaced? A. I don’t recall it. 

Q. Now I’d like to turn to Defendant’s Exhibit D-30, 
Mr. Briggs, which is your tabulation on costs. 


* ” . 


(235) Q. On the first page, Mr. Briggs, I want you to 
look at the first line in the table which indicates the cost 
of molten metal, boron treated, I presume. A. Yes. 

Q. ‘What are the elements of the cost of molten metal? 
A. Your pot line metal, as it’s tapped from the pot, which 
was—I don’t know—15.2 at that time. You have a beron 
addition, which amounts to a few tenths of a mil, and I 
believe I have the right decimal, and you have what we 
would cali handling molten metal loss. 

Q. How is tuat molten metal cost determined? Does 
the price of bauxite, for example, have anything to do with 
the cost of your molten metal? A. Of cource. 

Q. What was the cost of bauxite in 1968, do you remem- 
ber? A. I really don’t remember. 

(236) Q. Do you remember how many tons of bauxite 
you needed to prod:ce a ton ef aluminum in those days? 
A. Sure. 

Q. How many? A. One ton—we at that time were 
using 1.97 tons of alumina. 
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Q. Now, where were you getting your bauxite? A. I 
said alumina. 


Mr. Topkis: There is confusion here. We didn’t 
have any bauxite. Bauxite was in Australia. We 
had alumina. 


Q. Did the cost of bauxite have anything to do with the 
calculation of that figure, .15769? A. The cost of alumina 
did, which is a refined product coming from bauxite. 

Q. Who did the refining to make the alumina? Did you 
do that or was that done by an outside vendor? A. It was 
done in Australia. 

Q. By whom? A. By either Queensland Alumina Com- 
pany or Alcoa. 

Q. Now, how has the cost of alumina varied over the 
years, Mr. Briggs? Was it fixed over the period 1968 to 
1972? A. No, of course it wasn’t fixed. But we were 
(237) under a twenty-year contract. 

Q. I didn’t ask you that, Mr. Briggs. 

Was your contract price fixed? A. No. 

Q. Now, did the freight—did you have a freight cost in 
connection with getting your bauxite to the Intaleo plant? 
A. Did we have a freight cost? 


Q. Yes. 


Mr. Topkis: We didn’t get bauxite to the Intaleo 
plant. 


Q. All right. Did you get alumina to your Intaleo plant, 
Mr. Briggs? “.. Yes. 

Q. Was th re a freight cost incurred in that? A. Yes. 

Q. How much was it?) A. Two or three dollars a ton. 

Q. Did this remain stable over the period 1968 to 1972? 
A. From year to year, alumina and alumina freight costs 
were not stable. In any given year, your price was fairly 
stable. 
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(238) Q. But they would differ in 1972 from what it 
was in 1968? <A. It would be higher. 

Q. Much higher? A. Right. 

Q. Would this 1.5769 figure which shows on the front 
of Exhibit D-30, would that likewise have been higher in 
1972 than in 1968? A. Yes. 

Q. Now, Mr. Briggs, would you turn to the third page 
of this exhibit, which I believe you testifie? was in your 
handwriting; is that correct? A. That’s correct. 

Q. Now, you have got down there wage rates for oper- 
ators, two different wage rates for operators, and you’ve 
also got wage rates for the supervisors, or salaries for the 
supervisors. 

Have there been any increases in wage rates or in the 
salaries of such supervisors during the period 68 to "72 
at Tntaleo? A. Yes, there have. 

Q. Can you give me the approximate proportion of in- 
crease that’s taken place over that period of time? A. Oh, 
five or six per cent a year, perhaps. 

(239) Q. Now, you indicated that you assumed that 
six operators were assigned to the machine, is that right? 
A. If memory recalls me, six was the standard in the sense 
that that was the acceptance manning for the machine. | 
obviously—yes. That was— 

Q. You had four down here and you believe that to be 
a mathematical error or just a typographical error? A. 
I’m not sure if it was an arithmetic or a typographical 
error, because I did use six operators, and at that time I 
don’t think that we were at the six men on the machine as 
a standard— 

Q. Did you know what the crew would be onee the 
machine was ‘operating nermally’’?) A. We believed that 
it would be six; I mean at least at that time. 

Q. Had you ever at Intaleo had any experience in oper- 
ating the Properzi prior to the installation of this partie- 
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ilar machine? A. The half-owner of Intaleo, Pechiney, 
has been operating Properzis for many years and we had 
the advantage of Pec’.iney. The largest Properzi they had 
was a Properzi No. 7 Model. But we had the advantage 
of Pechiney’s technical input on Properzis. They were 
quite experienced, 

(240) Q. Did you use their expertise in caleulating the 
costs here? <A. No. 

Q. And did they have a representative? Did Pechiney 
have ¢ ‘epresentative at Intaleo in connection with the 
operation of this particular machine? A. The plant man- 
ager. 

Q. Who was that?) A. Mr. Philip Thaure. 

Q. Is it your testimony that he had some connection 
with the operation of this particular Properzi? A. On a 
direct basis? 

Q. Yes. A. All the people who worked in the Properzi 
ultimately reported to Mr. Thaure. He was the plant man- 
ager, 

Q. Do you know whether he spent any time at all at 
the side of the Properzi, Mr. Briggs? A. Oh, I’m sure he 
spent some time down there. Tlow much, I don’t know. 

Q). But, in any event, you didn’t contact Pechiney or 
him insofar as your calculations here? A. Insofar as the 
calculations? 

®). Yes. A. No. 

(241) @. And you yourself had never had any experi- 
ence with the operation of the Properzi once the operation 
was normal? <A. If there were eight people standing at the 
Properzi making that machine run, and I know how much 
they get per hour, I think T ean figure out the hourly cost 
for those people. 

(). I bet you can, too, Mr. Briggs. 

My question is whether you have any financial back- 
ground whatsoever— 


Mr. Hamilton: Withdrawn. 
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Q. My question is whether or not when you prepared 
this handwritten tabulation you had any direct information 
about what costs would be when a Properzi was operating 
normally. A. Insofar as—this is my—the best analysis or 
an analysis of how I would interpret the cost of a normally 
operated Properzi. 

Q. But you had no experience to base that on? <A. Of 
a specific Properzi? 

Q. Correct. A. Well, perhaps, but the technique is a 
well-known one. 

Q. Your ‘‘perhaps’’ is ‘tyes,’ you didn’t have any 
(242) experience? A. In terms of— 


The Court: Mr. Hamilton, do I misunderstand 
the facts here? I believe I read in the trial briefs 
that this was the first machine of its kind. 

Mr. Hanilton: Yes, ma’am. 

The Court: Here in the United States. 

Mr. Hamilton: Well, there were three, your 
Honor, and they came almost simultaneously. Alcoa, 
General Cable, and this one here. The Essex was 
the first one but they arrived in the United States 
for installation and set up practically simultaneously. 

The Court: I see. 


Q. Now, Mr. Briggs, in caleulating the numbers that 
appear on this handwritten tabulation, did you rely or use 
any financial information relating to a Model 7 Properzi 
or a Model 6 Properzi? A. No, I didn’t, no. 

Q. Now, I notice, Mr. Briggs, on this handwritten tab- 
ulation, that you have here other payroll costs (benefits) 
23 per cent. Is that 23 per cent still the right number 
today? A. No, it’s higher now. 


(). It’s higher? (243) A. Yes, 
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Q. What about your power costs, Mr. Briggs? Has the 
power cost for the plant at Intalco varied over the period 
1968 to 1972? A. Not significantly. 

Q. What do you mean, ‘‘significantly’’? How much 
has it varied, percentagewise? A. Really not at all, be- 
cause our power-contract has been constant through 19- 
—and will be through December of 1974. 

Q. I see. 

How about your gas costs? Have they varied? A. Not 
up until last year. 

Q. So, over the period of ’68 to ’72, they didn’t vary? 
A. Slightly, perhaps. 

Q. Slightly, higher? A. Yes. 

Q. And water. You have an item here for the cost of 
water. What was the water used for in the Properzi? Do 
you know, Mr. Briggs? A. Probably for the emulsions, but 
I’m not—I would have to defer to the— 

Q. The experts on the Properzi? (244) A. —the 
technical people. 

(. Now, Mr. sriggs, you said down here, you have an 
item here, operating supplies and maintenance, and you 
said in response to Mr. Topkis’ questions that you thought 
that this was a reasonable estimate of your operating sup- 
plies and maintenance for the Properzi when it was operat 
ing normally. 

Isn’t that correct? A. Yes. 

(245) Q. What did you base that on? <A. I probably 
based it upon just taking the five or six key operating sup- 
plies, perhaps spouts, marinite, this type of thing, oils, 
emulsions, and this—traditionally in an operation such as 
a cast house, if you get five or six of the key operating sup- 
plies, that amounts to maybe 80, 90 per cent of your dollars, 
and then you add another ten per cent or so for gloves and 
brooms and the incidental expendables, and I probably 
handled it in a similar fashion in this case, although I really 
don’t remember specifically. 
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Q. Do you recall whether or not you made any check 
of the operations at Alcoa or the operations at General 
Cable as to what their expenses were running in connection 
with the operation of their Properzi? A. I didn’t, no. 

Q. Did you ever check that out with Aleoa or General 
Cable in making your calculations? A. No. 

Q. Did you try to find out what the costs were that were 
being incursed in connection with operating and mainte- 
nance at any lesser Properzi, such as a model 7 or a model 6 
ora model 5? A. I don’t think so. In terms of the dollars, 
at any rate. 

(246) Q. Now, Mr Briggs, the next item there which 
is under the initial part of the table is allocated ‘‘cast 
house direct costs.”’ 

What was the purpose of allocating these cast house 
direct costs to the Properzi? A. I don’t recall specifically, 
but normally there are accepted rules that you would 
follow. Perhaps investment. We might have, say, $10,- 
000,000 or $8,000,000 invested in the cast house. Your 
homogenizing cost center might have X dollars, the saws 
another set of dollars, and the Properzis another set of 
dollars, in terms of installation costs. That might be one 
method. 

Another method might be allocate the cast house sup- 
plics, or services on the basis of pounds produced or even 
labor. It was treated in the same fashion as the other 
cost centers. 

Q. But you have no recollection at all of how it was 
done here? A. I don’t, no. 

Q. Could it have been done on the basis of floor space? 
A. It might have been, but I don’t think so. 

Q. Is that an accepted method to you? A. For sup- 
plies? 

Q. No. Mor the cast house service and the cast (247) 
house generally. A. No, I don’t think so. That would be 
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an acceptable thing for something like heat or floor sweep- 
ing services or something like that. The allocation basis 
has to be. or should be, associated with the dollars in the 
service being provided. I don’t think I would have used 
floor space. 

Q. How would the dollars and services be provided, 
the amount of that be related to the investment in the par- 
ticular piece of equipment. Does it automatically follow 
that the services required is proportional to the investment 
in the pieces of equipment? <A. Not necessarily. 

Q. So, if you had done it that way that might be per- 
haps be an inappropriate way of doing it? A. It might 
be. but there would be a question of materiality here. You 
could do it any way and come up with no more than a nickel 
or a dime difference. In terms of what we are talking 
about here it doesn’t mean anything. 

Q. Now, go back to the first page, if you would, please, 
of Exhibit D30, Mr. Briggs. I have some questions con- 
cerning the remaining items there. Tell me again what 
shipping cost was, please. A. Okay. The shipping cost, 
as—for the entire (248) cast house would be dunnage 
for the rail cars. It would be strapping. It would be to 
some extent the people driving two motors or fork lifts to 
move the material on to the rail car or the bulkhead car, 
depending on what kinds of car you used. 

So it would be the two motors, labor, supplies to secure 
the load in the car in which it was going to be shipped. 

Q. Now, have these costs varied over the period 1968 
to 19727 A. Yes. 

Q. How much, approximately?) A. I don’t know how 
much. All I know is that it is—is that the cost of lumber 
has increased for example, as has labor. 

Q. Now, the last item is rent allocation to the cast 
house. How did you make that allocation, Mr. Briggs? 
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A. I’m not quite sure, in the sense that I believe I took 
the total plant investment, for example, and I divided 
that into the cast house investment, so that this would 
give you a percent of the administrative and the so-called 
rent charges. That would—that would appear, at least 
to my mind, to be an acceptable way of allocating that 
cost. 

(249) Q. Don’t you think rent should have something 
to do with the amount of space that’s occupied? A. No. 
I think rent is a function of your basic metal going out 
the door. 

Q. Now, the next item there— 


Mr. Topkis: I think the witness didn’t finish. 


Q. I am sorry. A. Every pound that went out the 
door carried an equal rent charge, for example. Properzi 
as well as any other piece of aluminum. 

Q. Now, would you look down through the handwriting 
under the line ‘‘total’’, Mr. Briggs. Would you read that 
handwriting for me, if you can. A. I don’t have it on my 
copy. 

Q. I’m sorry. A. Yes. 16154 T-ingot. That says T- 
ingot. I can read that. 

Q. There’s a little scribble before the T and a little 
scribble after the T ingot, which you can’t read. A. That’s 
right. 

Q. You interpret that to be the cost of a T-ingot? 
16154? A. That’s right. 

Q. And what’s that based on. (250) A. The same 
calculations as we have done for the Properzi was done 
for every other item we have including the T-ingots. Now, 
that’s our simplest product, our base product. 

Q. What’s the source of that 16154? A. The same 
form, if you will, as this. 
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Q. How do you know that, Mr. Briggs. You don’t even 
know who put that on there, do you? A. I recognize the 
cost, or the approximate cost. 

Q. It’s a ballpark number. Is that what you are tell- 
ing me. A. The 16554? 

Q. Yes. <A. It isn’t even a ballpark number. 

Q. It’s the exact number for May of 1968 for the cost 
of nine bars. A. If you add the 16154 to the 00869 you 
come up with the total cost of the Properzi. 

Q. Do you know whether or not, Mr. Briggs, in May 
of 1968 what the cost of T-ingots were at Intaleo? A. 1 
think it was 16154. 

Q. You think so, but your basis of that is as it appears 
on this piece of paper, is that right? 4. Yes, yes. 

(251) Q. Has that changed over the years? A. Yes. 

Q. In which direction has it changed? A. It’s gore 
higher like everything else. 


* - * 


Redirect examination by Mr. Topkis: 


Q. Mr. Briggs, does the book price of alumina ingot 
tend to vary with changes in the price of alumina? A. I 

think it’s a factor in the increase in the book price, yes. 
Q. Fairly direct correlation? A. Well, there would be, 
because the cost of alumina is approximately 1/6th of 
the cost of your total alumina, so it shouid be a major 
factor, as a matter of fact. 


* 
(253) (Plaintiff’s Exhibit P-103 received in 


evidence. ) 


Mr. Topkis: The plaintiff would call C. K. Li. 
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C. K. LI, called as a witness by the plaintiff, being 


first duly sworn, testified as follows: 


Direct examination by Mr. Topkis: 


Q. Mr. Li, where were you educated, sir? A. I went 
to school in Hong Kong until the Japanese took over, in 
1941. Then I finished my high school in Mainland China, 
the southern part. Then I go to northern (254) China 
and got my Bachelor of Science degree in metallurgical 
engineering. 

Q. Where did you get that degree in metallurgical en- 
vineering? A. The university is called Chiao Tung. 

Q. And when did you receive your degree? A. 1948. 

Q. Did you go on to any other education? A. When If 
came to the United States in 1973. 

Q. When, sir? A. 1963. Excuse me.—I went to th 
University of Illinois and got my Master of Science in 
metallurgical engineering, in 1969. 

Q. Did you do any further graduate work? A. No. 

Q. Did you write a thesis in connection with your mas- 
ter’s degree at Illinois? A. Yes. 

(. What was the subject? A. It was on the surface 
phenomena of a single erystal of zine. 

Q. Now, between 1948, when you got your Bachelor’s 
degree, and 1963, when you came to the United States, 
what did you do, Mr. Li? (265) A. After I got my 
Bachelor, in 1948, I went to Taiwan to join the Taiwan 
Aluminum Company and worked in that company ever— 
until I left, in ’63. 

Q. So you were with the Taiwan Aluminum Company 
for 15 years? A. Right. 

Q. Would you tell us, please, what your jobs were with 
the Taiwan Aluminum Company? A. First, I worked in 
the anode paste plant. In that plant we use a solder anode, 
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and we used the anode paste. And then I worked in the pot 
line and also worked in the cast house. We ealled it 
foundry. 

Q. Foundry, right?) A. And the last job I had in that 
company was section chief, in charge of the foundry, which 
is equivalent to the superintendent here. 

Q. And was that foundry, in terms @f its basie prin- 
ciples, similar to the cast house at Intaleo? A. Yes. We 
made pigs, rolling slabs and billets. 

Q. Billets? A. Only on a smaller scale. 

Q. But by the same techniques? A. Right. 

Q. While you were studying for your master’s degree 
(256) at the University of Illinois, between 63 and °65, 
were you employed? A. I was employed in the University 
as a research assistant. 

Q. Working with a professor?) A. Right. 

Q. In what field? A. In my thesis research, as | just 
mentioned. 

Q. And in 1965, you got your degree, and what did 
you do then? A. Then I joined the Intalco Aluminum 
Company—Corporation, I mean. 

Q. Did you go out there looking for a job, or did they 
recruit you on the campus or what?) A. Well, I know Mr. 
Loyer when I worked in the Intaleo Aluminum Company, 
and we usually exchanged Christmas cards, and that year 
that i sent him a Christmas card, in ’63, or ’64, and he ap 
proached me in San Francisco and asked me, ** Why don’t 
you come over and see if you can work for us?”’ 

Q. So you did? A. And so I did. 

Q. Would you please tell us what your jobs were? For 
that matter, are you still at Intaleo? (257) A. When | 
first went to Intaleo as a project engineer, it was being 
built by Bechtel Construction Company, and my job was 
to check the progress. 
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Q. So you were there while the Intaleo plant was 
atually being built?) A. Yes. 

Q. And what did you do then? A. And afterwards, | 
was assigned to the cast house as an assistant to the super- 
intendent. 

Q. Aud wh» was the cast house superintendent? A. 
Mr. Max Gilbert. 

Q. And what did you do then? A. At that time we 
have a very small staff, and, as I recall, we always say 
we only have five people there who have ever seen a cast 
house, so our job war mainly training peopie, and one of 
my main jobs was to learn from the manufacturer of all 
the equipment how to run the machine and then in turn to 
train our people. 

Q. And you did that with the basic equipment that was 
going into the Intalco plant; is that right? A. Right. 

Q. What did you do then, sir? A. Since my job func- 
tion is mainly technical, so I always work on the technical 
side. For example, I (258) developed the standard 
practice, developed some practice and tackling special proj- 
ects. 

Q. Did there come a time when you were given an as- 
signment in connection with tix Properzi machine? A. 
Yes. 

Q. When was that?) A. That was in October of °67. 

Q. And what was your assignment? A. I was told to go 
to work on Properzi to learn from the Essex representative 
how to run the machine. 


Q. Had you had any prior experience with a Properzi, 
Mr. Li? A. No, sir. 

Q. And what did you do? A. I don’t quite get your 
question. 

Q. Well, you were assigned to work with the Essex 
representative. I take it that was Mr. Kilburn? <A. Yes. 
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Q. And what did you do with Mr. Kilburn? llow did 
you perform your job of learning how the machine oper- 
uted? A. We would take whatever instruction that Mr. 
Kilburn gave us and just perform it. I mean, to coordi- 
nate the people, mainly. Whatever he wants, we would try 
to (259) satisfy him. 

Q. And was i’ _ ur job to develop procedure manuals 
and such guides ‘o operation? A. Yes. I considered 
that as one of my jobs. After, we learn and | was sup- 
posed to write down procedures so our | eople could follow. 

(). The idea was to develop standard operating pro 
cedures for the machine; is that right? A. That’s correct. 

Q. And did you go ahead and do that? A. Yes; I did. 

Q. Now, I understand that it is claimed by Essex sre 
that there were some times when Mr. Kilburn wanted sonu 
maintenance work done on the Properzi, and it was not 
done speedily enough to his satisfaction. Do you know 
anything about that? <A. Yes. I was aware of it, and, as 
a matter of fact, I was on the scene myself, so I knew 
exactly what the situation was. 

Q. What was the situation? A Everybody worked on 
the machine, including myself. Our priority is the 
Properzi, so we would like all the maintenance work done 
right at the minute, but sometimes we couldn’t get there. 


260) Mr. Hamilton: Your Honor, I did not 
hear the answer. Could we have it read? 

The Court: Read the answer. 

(Answer read.) 


Q. Mr. Li, do you remember a time when Mr. Briggs 
was given some responsibility in connection with the Pro 
perzit A. Yes. 

Q. What happened? A. As far as I ean recollect, it 
was the time when w. 1ad the Properzi shut down, due to 
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mechanical problems. That was in December or November. 
Then, that time, so everybody was helpless, because we 
couldn’t run the machine from day to day, and that was 
the time Mr. Kilburn cme down and asked the questions. 

Q. You were here when Mr. Briggs testified? <A. Yes. 

Q. You heard him testify about a meeting that took 
place on January 8, 1968? A. Yes. 

Q. You attended that meeting? A. Yes. 

Q. Now, prio: to this meeting, Mr. Li, did you prepare 
this document which has been marked—I’m not sure wheth- 
er it is a plaintiff’s exhibit or a defendant’s exhibit- 
(261) <A. Right. 

Q. You prepared that? <A. Yes. 

(). Now, on this document, Mr. Li, I take it that the 
document is a recapitulation of the experience with mainte 
nance requests; is that right? <A. Yes. 

Q. The first maintenance request that I see here at the 
top of page 2 is dated November 9th; is that right? A. Yes. 

Q. Do you remember, was it on or about November 9th 
that the Properzi machine first began to operate? <A. It 
was November 6th. 

Q. And thereafter, from time to time, requests were 
made for maintenance work on the machine? <A. That’s 
correct. 

Q. Did Mr. Kilburn make those requests? A. He didn’t 
write the ticket. I wrote, and Mr. Jim Weigand, our fore 
man at the time. 

Q. Jim Weigand; he was the foreman? <A, Yes. 

Q. What did you do? A. He handed us the list. 

(262) Q. And what was done about Mr. Nilburn’s 
maintenance requests?) Somebody wrote a ticket for them? 
A. Yes. We have to write out our own ticket. 

Q. Was that your job or Mr. Weigand’s A. We both 
wrote them. 
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Q. And this Exhibit D-140, I take it, is a recapitulation 
of what happened with those requests; is that right? <A. 
Yes. 

Q. Now, on some of these, Mr. Li, I see that the column 
‘*Date Completed’’ is blank, although the page is headed 
‘*Completed’’. Can you explain that to us? A. The best 
I can recollect is maybe that work ticket was not filled up 
by the maintvnance people what date they complete. You 
know, we wrote down the date of each one, but they filled 
in the date of completion. 

Q. It was their job to fill in the date of completion? 
A. That’s the best I can recollect. 

Q. But does the fact that there appears a number of 
hours in the extreme right-hand column indicate that the 
job was done? <A. Yes. 

(263) Q. Mr. Li, did you on occasion complain to any- 
one about the maintenance work that was being done on 
the Properzi? A. Yes, I did. 

Q. To whom did you complain? A. To the superin- 
tendent, Mr. McDonald. 

Q. Did you consider it your job to complain about main 
tenance problems? <A. Yes, let me say this, I considered 
it my job to make my superintendent aware of the situation. 

Q. You thought that was your job on any project that 
you were assigned to, is that right? A. That is the way 
[ usually handle my job. 

Q. You think of it as your job to complain until your 
job gets taken care of, is that it? A. When I was assigned 
to a job, I just want to get the job done. 

Q. And when you complained to Mr. McDonald, was 
anything done about any particular problems that you were 
complaining about? <A. Yes. 

Q. What, sir? A. Well, we got the job done. 

Q. Mr. Li, I understand that you had an automobile 

264) accident early in 1968? A. That’s correct. 
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Q. When was that, do you remember? A. Yes, that 
was January 20, Saturday, on my way to the plant. 

Q. Saturday, January 90, A. It was Saturday, I still 
remember that. We had some emulsion problem. I wanted 
to go to the plant to check the emulsion. 

Q. You had some problem with the emulsion, you say, 
Mr. Li, and you were on your way in to work on the Satur- 
day to do what you could about it. A. Right. 

Q. And that is when you had your accident?) A. The 
week before, I remember an instance that the emulsion 
heater was off, we got a very cold emulsion, so I wanted 
to go to check whether the pump was running, whether 
the heater was still on, and things like that. 

Q. And that is when you had your automobile accident. 
A. Right. 

Q. Just to clarify the record, Mr. Li, what is this emul- 
sion that you use on a Properzi? 

What function does it perform? (265) A. That is 
used in the rolling mill as lubricant and also as a coolant. 

Q. And you had an automobile accident, as I understand 
it, and how long were you hospitalized or, in any event, 
away from work? A. I was staying in the hospital for two 
weeks, and the doctor had put a cast on me, and then the 
third week I started to go back to the plant, just for a few 
hours. 

Q. And did there come a time after that when you were 
assigned to other duties? A. Yes, April the 5th I believe 
was my last day on the Properzi. 

Q. What new job did you go to? A. I was still having 
my job, I mean, as assistant. 

Q. Assistant to the cast house superintendent, you 
mean? A. Right. And I moved to the other side of the 
cast house to work on the standard practice, how to develop 
the practice of casting billet. 
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Q. Did someone else take your job over as technical 
assistant on the Properzi? A. It was Mr. Les Bloedel who 
took my place. 

Q. Mr. Bloedel became foreman of the second shift on 
the Properzi, did he sot? (266) A. That was betore 
April the 5th, I believe sometime in March. 

Q. I see. So he had both jobs, is that right, both the 
job of contiruing your work as technical assistant and also 
taking over on the second shift. A. We did not have a 
job called technical assistant for Properzi per se. 

Q. I see. But that had been your responsibility? A. 
Yes, I just happened to have that title at that time. 

Q. Were your relations with Mr. Kilburn good, would 
you say? A. We never quarreled. 

Q. Did you have any professional disagreements? A. 
Yes, sometimes. 

Q. Can you remember any? A. For one thing I re 
member, I always suggest to have the angle of the casting 
wheel reduced. 

Q. What was the angle of the casting wheel as the equip- 
ment was originally installed?) A. Five degree. 

Q. And you proposed that it be reduced to some lesser 
angle? A. Right. We learned from the Nichols people, 
121%, (267) for example, 124. degrees. Now I remember, 
when the machine was first installed, in the early stage, 
only after several days, that Mr. Kilburn has installed a 
bank of rollers, tried to deflect the casting coming out from 
the wheel, so it can align with the rolling mill, and after 
several week or several month experience, then my impres- 
sion is that with big angle, the deflecting of the casting will 
maximizes in defects that we have of casting, and in study- 
ing, running a machine, you try to eliminate all the bad 
factors, all the bad elements, and I would surely like to 
have that element eliminated. 
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Q. Was Mr. Kilburn agreeable? A. He said he wanted 
to get Nichols people too, I mean, the manufacturer, a 
written agreement or something, with the manufacturer. 
That has been brought up in many meetings. 

Q. I see. Did there ever come a time when this was 
done, or was Mr. Kilburn still waiting for a written direc- 
tive when the machine closed down? A. [ can only say 
that by the time I left, it was not done 

Q. Mr. Li, had you, before you went to work on the 
Properzi machine, had any, well, had you visited any 
Nichols’ installations to learn anything about a Properzi? 

(268) <A. Yes. I went with Mr. Wiegand and other fore- | 
men, Mr. O’Brien, to Nichols Aluminum in September, | 
for three days. 

Q. Did any other people from Intaleo go to Nichols on 
the same kind of training program? A. There had been 
many groups. 

Q. And when you went to Nichols, I take it you saw a 
Properzi in operation there? A. Yes, but of different 
model. 

Q. Which number, do you remember? A. I remember 
it was a number 7 machine and a number 6 rolling mill, or 
vice versa. 

Mr. Topkis: Mr. Li, I have no further questions. 
Thank you very much. 
Mr. Hamilton: I am sorry, your Honor, I had 
an exhibit out here I wanted to use, I think I can 
find it in just a second. 
I have it. 
I am sorry. 
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Cross-examination by Mr. amilton: 


Q. Mr. Li, do you know what the manufacture recom- 
mended as far as the wheel angle is concerned? 44. I was 
told 25 degree. 

(269) Q. And this was what Mr. Kilburn installed it 
at, is that correct?) A. That’s correct. 

Q. Do you know whether the manufacturer ever changed 
his specifications on the whole angle? A. No. 

Q. Do you know whether or not the angle of the wheel 
affects the operating rate of a machine? A. Teehnieally I 
think so. 

Q. You think it could? A. Yes. 

Q. Does it make any difference what kind of rod you 
are producing? <A. Yes. 

Q. Does it make any difference in connection with the 
production of EC rod? A, For EC rod we think it will 
be less deflective. 


The Court: What’s an EC rod? 
The Witness: That is an electrical conductivity; 
eleetrical conductor. 


Q. For EC rod—I am not sure I understand your an 
swer, Mr. Li. A. For EC rod, the effect is less eritieal. 

Q. And what were you producing at Intaleo on the 
machine? (270) <A. That was EC rod. 

Q. That was EC rod? A. Right. 

Q. And didn’t you conclude that the angle, insofar as 
the production of EC rod is concerned, didn’t make any 
difference? A. I never said that it did not make any dif- 
ference. 

Q. Well, do you remember coneluding that you could 
produce up to the rated capacity of the machine which was 
14,000 pounds per hour on a 25 degree angle? A. I never 
said that. 
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Q. Did you ever participate in a meeting in June of 
1968, Mr. Li, where you evaluated equipment problems? 
A. Yes. 

Q. Do yo. remember that meeting? A. Yes, I remem- 
ber, I wrote something, for EC rod it might be ok, or some- 
thing like that. 

Q. Did you write that? A. Yes, I believe I did. 

Q. Was that the general consensus of the Intalco peo- 
ple? A. I cannot say for the whole Intaleo people. 

Q. Well, let me show you Defendant’s Exhibit D 32, 
Mr. Li. 

(271) Is this a copy of a memorandum which followed 
the meeting that you have been talking about? A. Yes. 

Q. And did you participate in that meeting? A. Mr. 
Macdonald wrote this, not in the meeting, did he? 

Q. Well, I am asking you, Mr. Li, whether you partic- 
ipated in the meeting that is described here in this mem- 
orandum? <A. I cannot reeall very specifically about this 
meeting, I remember the circumstances around that is 
that Mr. P. Thaure wrote a memo, and then Mr. Macdonald 
showed me that memo and asked me for comment, so I 
wrote him a memo. 

Q. That is a different document, Mr. Li. Do you recall a 
time in June of 1968 when a meeting was called by Mr. 
Loyer, and everyone was requested to evaluate the Properzi 
equipment; do you remember that meeting? If you don’t, 
let me refresh your recollection. A. Yes, I would appreciate 
your reminding me. 


(Pause.) 


(272) Q. Mr. Li, I’d like to show you a copy of a docu- 
ment dated June 5, 1968, which has previously been marked 
as Defendant’s Exhibit D-31, and I ask you if that refreshes 
your recollection that Mr. Loyer called a meeting in early 
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June of 1968 to evaluate the Properzi operation. A. That 
is exactly what I just mentioned, about exchange of cor- 
respondence, the memo that Mr. Thaure wrote. 

You said it is different case. 

Q. That is a different memorandum, I’m sorry. 

I didn’t mean to confuse you. 

Do you recall thereafter participating in a meeting 
which was attended by Mr. McDonald, Mr. Bloedel and 
others, to discuss this?) A. Frankly, I don’t remember ex- 
actly, but I figure I might. 

Q. Well, let me show you Exhibit D-32, Defendant’s Ex- 
hibit D-32 in evidence, Mr. Li, and I call your attention to 
the second page of the exhibit, which is the first page of a 
memorandum, and indicates that, in the first sentence, ‘‘The 
following areas of agreement were obtained at a meeting 
of Properzi involved personnel,’’? with an indieation that 
you got a copy of this document. 

Do you have any reason that you didn’t participate in 
that meeting? (273) A. No, I have no reason to say that 
I did not attend it. 

Q. You think you did? A. Yes. 

Q. Then would you look on the second page of the 
memorandum, Mr. Li, and read to me the first sentence 
there under the heading, ‘‘ Alignment of Casting Machine 
to Reduction Mill.’’ A. ‘‘The present 25 degree angle be- 
tween casting machine and reduction mill is considered ae 
ceptable for EC rod production up to the design capacity 
of 14,000 pounds per hour.”’ 

Q. Would you read the next sentence also? <A, ‘‘This 
criteria is based on statements from personnel of Nichols 
Wire and Aluminum and Intaleo has no grounds for dis- 
agreement.”’ 


Mr. Topkis: Your Honor, just so the record could 
be clear at this point, could the next two sentences be 
read? 
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I could read them on redirect, but it seems more 

appropriate— 

The Court: All right. 

Mr. Hamilton; Would you like to read them, 
Mr. Topkis? I don’t have the copy. 

(274) Mr. Topkis: Sure. 

‘‘Intaleo similarly agrees with Nichols personnel 
that alloy rod production will require the minimum 
offsetting angle between casting machine and reduc- 
tion mill. Intaleo’s opinion is that if AMAX were to 
take over the Properzi installation that the offsetting 
angle should be reduced before operation of the 
equipment.”’ 

Thank you. 


Q. Were you considering making alloy rod on the equip- 
ment, Mr. Li?’ The EC rod was what you had always made, 
isn’t that correct? A. Yes, so far we only made EC rods. 

Q. Were you considering making alloy rod in the fu- 
ture? A. I was in no position to make a decision like that. 

Q. Do you remember whether it was considered? A. 
No. I was put off the job in April. 

(). I’m sorry, I had forgotten that. 

Now, Mr. Li, I think you testified that you had no 
Properzi experience at all before assuming your respon- 
sibilities at Intalco with respect to this particular Properzi, 
is that correct? A. That is correct. 

Q. And how soon before assuming your duties at 
Intaleo (275) were you told that you were going to work 
on the Properzi? A. Approximately one week ago, one 
week before, I mean. 

Q. A week before. 

And then what did you do?’ A. Then I start to work 
in the area and watch the last stage of installation. 


deen 
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Q. Was this the period of time, Mr. Li, this week, be- 
tween when you were told you were going to work on the 
machine and when you really started to work on it, that 
you went to Nichols for this training session? <A. No, sir. 

Q. It was later than that? A. Yes. J went to Nichols 
on September. 

Q. I see. 

Now, were you told when you went to work on the 
machine what your relationship was going to be to Mr. 
Kilburn? A. Going to learn how to run the machine from 
Mr. Kilburn. 

Q. Well, were you told whether or not you were sup- 
posed to take care of any complaints that Mr. Kilburn 
might have? A. No, we didn’t mention about any com- 
plaint. 

(276) Well, suppose Mr. Kilburn had a maintenance 
problem that he wanted. Was he supposed to go to you 
or was he supposed to go to the maintenance people or 
was he supposed to go to the foreman of the machine ; what 
was the chain of command that he was supposed to follow 
on maintenance problems? A. As a matter of fact, he did 
complain to me, he did complain to Jim Wiegand and I 
think he did complain to all levels in Intaleo. 

Q. Was that your understanding of the way it was 
supposed to work when you started out? A. I was not 
told—that was not a definite definition as to who he should 
go to. At least I had no knowledge that he should tell 
exactly what people. 

Q. Well, wasn’t it your understanding, Mr. Li, that Mr. 
Kilburn was not really to go anywhere, but he was to stay 
right there at the machine and tell you when he had some- 
thing that needed to be done, and then you were supposed 
to take care of it; isn’t that correct? A. I would say any 
thing he comes to me, I will be doing my best to get it done. 
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Q. But wasn’t he not supposed to go anywhere else; 
wasn’t he supposed to come specifically to you? A. At 
that point we have only myself and Jim Wiegand (277) 
are in supervisory position, so I suppose he either come 
to me or talk to Jim Wiegand. 

Q. Now, you indicated that the machine started up in, 
when was it, late October or early November of 19672 A. 
Early November. 

Q. And who was present at the start-up of the ma- 
chine? A. There were the Italian engineers, and Mr. Jim 
Russell. 

Q. How many Italian people were there? A. I have 
been trying to think—either two or three. 

Q. What was their function? A. Oh, they tried to get 
the machine start. For example, push the button and make 
sure it responds and things like that. 

Q. And what was Mr. Russell’s function? A. I believe 
he represents the Nichols Aluminum. 

Q. What did he do at the time of this start-up? A. Oh, 
he kept himself busy and take a look at that. He is an 
engineer. 

Q. Yes. And was Mr. Kilburn present? A. Yes, Mr. 
Kilburn was present. 

Q. And what did he do during this start-up phase ; what 
was his role, as you can best recollect it? A. I am thinking 
because when you start up, at start-up (278) time it is 
always busy, and everybody running around and trying to 
do this and trying to do that, so it is very hard for me to 
say exactly what he did at that moment. 

Q. How long did this start-up phase last, Mr. Li, when 
everyone was running around and you were having all these 
problems? A. Well, first you have to define what is a 
start-up pa 

Q. Well, I am defining it as you just did, when these 
people were all running around, and there was a lot of 
problems. 
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Mr. Topkis: Nobody said anything about a lot 
of problems, he said something about a lot of people 
running around. 

Mr. Hamilton: I’m sorry. 


A. Will you ask me again? 

Q. Yes, Mr. Li, how long did this phase last where 
everyone was running around? A. We have been running 
around until the day we stopped the machine. 

Q. So it never really ended, is that fair? A. It depends 
on what you define ‘‘running around.’’ The machine had 
kept everybody busy. 

Q. I want to define running around, Mr. Li, in (279) 
whatever way you used it initially. A. Everybody was 
busy and doing something. 

Q. Yes. How long did that phase last? A. For a long 
time. 

Q. Well, was it finished by the time you had your auto- 
mobile accident? A. I couldn’t draw a line, say at what 
time that nobody was running around. I am not trying 
to be—but I don’t quite get the meaning of your question, 
what you are driving at. 

Q. I’m sorry. 

When did the Italians leave, Mr. Li? A. After two 
weeks. 

Q. And was there any difference in the situation when 
they left than the situation when they arrived, insofar as 
operation of the equipment is concerned? A. I remember 
someone made a remark at that time, ‘‘The Italians, they 
don’t know how to make rods, they only make the machine, 
but they don’t know how to make the rods,’ so— 

Q. Did you say rods? A. Make the rods, yes, the Pro- 
perzi rod. 

Q. That is the casting that comes off the wheel? A. 
Yes. So anyway, we didn’t have any production by (280) 
the time they left. 
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Q. No production by the time they left. 

Had you tried to prod~e by the time they left? A. 
It was mainly testing out machine for that first two 
weeks. 

Q. Do you remember when the first casting was made 
from the wheel? A. I cannot remember exact date. Bu 
we did ship some rods in early December or- 

(281) Q. So by early December the equipment wa 
functioning; is that fair to say? A. The rods. We make 
rods, but the rod has too high tensile strength. 

Q. What was the matter with that? What caused the 
high tensile strength, Mr. Lit) A. I remember after Mr. 
Paul Raiford came and told us what to do, we started to 
get the tensile strength down. 

Q. Now, were you having any other problems with the 
machine at this time? A. Yes. 

Q. What were those? A. One of them was that the 
steel belt, the steel belt was too thin. 

Q. Is that the belt that goes around the wheel that holds 
the metal into the mold? A. Yes. 

Q. And how long did that situation last? A. I cannot 
recall exactly how long, but Mr. Kilburn and his assistant, 
Mr. Kittsmiller, furnished a belt. 

Q. Did that solve that problem? A. For that particular 
problem, yes. 

Q. Now, what other problems did you encounter in the 
early phase of the operation, Mr. Lif (282) <A. The 
spout, casting spouts. We were using steel casting spouts, 
and they lasted about two hours or so, the best. So we 
were looking for a better spout, and at that time we got 
one ceramie spout, and with that first one we ran—l re- 
member we ran seven hours non-stop with that particular 
spout. 

Q. Did that solve the spout problem? A. No. And 
later on we used ceramic spouts, we had lots of problems. 
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q. Did that solve it, the use of e ramic spouts later 
on, solve the spout problem? A. No. 

Q. Isn’t it a fact that the spout problem was never 
solved? A. No. Never solved. 

Q. It was never solved. Now, what other equipment 

yblem did you have, Mr. Li, at this early phase? Did 
you have a problem with the mold? A. Yes. 

Q. Will you describe for her Honor what the problem 
you had with the mold was? A, The mold, when we first 
got it fror- the Italians, was omething of a cross section 
like that udicating), and let’s say is not a solid one, so 
when a casting came up (283) with the mold, it bent, 
as I said, because the 25 degrees, so it refracts very much, 
anu it pulled the mold to one side, so we got non-uniform 
cooling. 

Q. Was this a problem of the mold structure itself? A. 
I would say so. 

Q. And what was done to try to correct that situation? 
A. And later on, the Nichols people proposed and designed 
a newer mold, of a solid section, a solid section. 

Q. A solid section. And when was that?) Do you re 
member? <A. I can’t recall exactly. 

Q. Did that solve the mold problem? A. It worked 
much better. 

Q. Isn’t it » facet, Mr. Li, that at the end you still had a 
serious mold problem with the equipment? A. Off and on 
we had problems. For example, | remember one instance, 
the casting, we had a pretty good run one day. The second 
day we had bad castings, and found that the mold had 
a bad spot. Every time the casting hit that spot, we got 
a crack in that plave. 

Q. Do you know whether or not Mr. Kilburn was using 
the molds that were specified by the equipment manufae- 
turer? A. I can’t say that, because I never see the (284) 
specification. 
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Q. Well, do you know whether or not he used the molds 
that were recommended by the Nichols Aluminum people? 
A. I would say I only can presume that, because, as I say, 
I have never seen that. 

Q. Now, you mentioned the cooling problem, Mr. Li, a 
second ago, in connection with this mold under discussion. 
Do you know how the Model 8 Properzi was supposed to 
cool—what is the piece of metal that comes out of the mold? 
A. That’s the casting. 

Q. —the essting. Do you know how the Model 8, what 
cooling apparatus was supposed to be working on the Model 
8 caster 

Do you understand my question, Mr. Li, or have I— 
A. Well, it becomes more and more technical, so I have to 
be careful. 

Q. Well, let me ask you this: do you know—are you 
familiar with the difference between a Model 7 Properzi 
and a Model 8 Properzi? A. Yes. It looks entirely 
different. 

Q. Was there a difference in the cooling feature on the 
two machines? <A. Yes. 

Q. As far as the caster is concerned? (285) A. Yes. 
Number 8 is supposed, I think, to need more cooling. 

Q. Was the Number 8 supposed to have a special ap- 
paratus that was known as the secondary cooling, a special 


~ 


way of doing it? A, Yes. I have heard of it. 

Q. Did the Model 8 Properzi have this secondary cool- 
ing as it was installed at Intaleo? A. No. 

Q. Are you sure? A. The best as I recollect. 

Q. Do you know whether or not the secondary cooling 
apparatus ever functioned? 


Mr. Hamilton: Withdrawn. 
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Q. Ts ii your understanding that the Model 8 Properzi 
was supposed to have a secondary cooling feature? A. I 
think I had heard it from Mr. Kilburn or something like 
that. 

Q. Do you know whether or not it ever did have a sec- 
ondary cooling feature? A. As I said, I only heard it 
from Mr. Kilburn. 

Q. But the machine at li.taleo never did; is that correct? 
A. That’s right. 

(286) Q. Mr. Li, did you ever hear any complaints 
from the Nichols representatives about the supervision that 
was being exercised on the Properzi operation? A. No. 
They never said anything to me. 

Q. Were you present when the coiler was being in- 
stalled? A. Yes. 

Q. When was that? A. The coiler— 

Q. Was it after you came back from your automobile 
accident? <A. Yes. 

Q. And if I suggested it was in kind of late March, 
1968, would that sound about right? A. I would have to 
check my records. I wrote weekly reports, so it must be in 
the report. 

Q. Do you remember experiencing any difficulties when 
the coiler was being i. stalled? A. Yes. 

Q. Do you know a Mr. Fox of Nichols Aluminum? 
A. Yes. 

Q. Was he there when the coiler was being installed? 
A. Yes; 

Q. Do you recall him complaining to you about lack of 
(287) supervision of the crew? A. No. He never com- 
plained to me. 


(289) Q. Well, Mr. Li, do you recall when the coiler 
was being installed that a motor burned out that drove a 
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pump that was circulating the oil? A. I am trying to 
remember, but I cannot remember. 

Q. Was Mr. Fox there when the coiler was being in- 
stalled? A. Yes. He came with another gentleman from 
O.T.T., but he deal with Mr. Kilburn and not me. 

Q. You don’t recall him having conversations with you 
at all? A. Very, very few. 

Q. Do you recall the problem when the coiler was being 
installed with respect to the pump at all?) A, No. I can- 
not recall at this instant. 

Q. Now, Mr. Li, I want to look for just a moment at 
your tabulation of maintenance delay requests and the ac- 
tion that was taken on them, which I believe is Plaintiff 
(290) Exhibit D-140. 

Is this in your handwriting, Mr. Li? A. That’s correct. 

Q. Now, would you tell me what the headings mean 
under the column which begins ‘‘Priority’’??) A. The first 
one is ‘*Emergency’’. The middle one is * Immediate’’, and 
this is ‘‘Normal’’. 

Q. Normal. Now, was this a rating system tha’ was in 
force at Intaleo at this time? A. That’s right. 

Q. And whe made the decision with respect to whether 
the priority would be,emergency or immediate or normal? 
A. The one who wrote the request. 

Q. And in the case of a Properzi, that was either you 
of Mr. Weigand; is that right? A. That’s right. 

Q. Did Mr. Kilburn ever write those? A. I don’t 
believe he did. 


Mr. Hamilton: I have nothing else. 

Mr. Topkis: We have no redirect, your Honor. 

The Court: All right. Thank you. You may 
come down. 

The Witness: Thank you. 

(Witness excused. ) 

Mr. Topkis: Your Honor, at this point the plain- 
tiff (291) calls Mr. lan Macdonald. 
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IAN MACDONALD, called as a witness by the plaintiff, 


being first duly sworn, testified as follows: 


Direct examination by Mr. Topkis: 


) 


Q. Mr. Macdonald, by whom are you employed, sir? 
A. Intaleo Aluminum Corporation. 

Q. And what is your job? A. Assistant to the president. 

Q. Would you start from your graduation from high 
school and trace your education course. A. I graduated 
from high school in 1948. I graduated from the University 
of British Columbia in 1951 with a Bachelor of Science in 
metallurgical engineering. I was employed by the Alumi- 
num Company of Canada in 1951 until March of 1967, at 
which time I joined the Intaleo Aluminum Corporation, 
where I am today. 

Q. I am sorry, sir. The name of the Canadian enter 
prise with which you were connected escapes me. A. The 
Aluminum Company of Canéua. 

Q. Sometimes known as Alean? A. Alean. 

(292) Q. While you were with Alean, what were your 
jobs?) A. Over this period of time, they ranged from the 
installation and start-up of new pot room facilities, super 
visory jobs in the pot rooms, supervisory jobs in the pot 
room support facilities, to the engineering department, the 
industrial engineering department, and in the last four or 
four and a half years with Alean I was working in the 
cast house. 

Q. Where was that? A. Kitimat, British Columbia. 

(). In terms of function and not of scale, is that the 
same kind of operation that Intaleo has?) A. The Kitimat 
plant at the time I left was primarily the same function 
and almost the same scale as the present Intaleo plant: a 
large plant. 
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Q. And when you came to Intaleo, in what capacity 
did youcome? A. I joined Intalco as the cast house super- 
intendent 

Q. For how long did you hold that position? A. Five 
and a half years. 

Q. Was it then that you became assistant to the presi- 
dent? A. That is correct. 

(293) Q. Was that a promotion? A. Yes, sir. 

Q. Mr. Macdonald, as long as you have been with In- 
talco, you have known Mr. Lit A. That is correct. 

Q. Who assigned him to be technical assistant on the 
Properzi? <A. I did. 

Q. What considerations did you take into account in 
assigning him to that task? A. Mr. Li had had other as- 
signment on the start-up of new equipment in the cast 
house on developing operational practices and procedures. 
He had done more of this work at Intalco before I arrived 
on the scene, about which 1 had received good reports, had 
seen the results, and in my opinion he was the most quali- 
fied man we had to send over to observe and learn from 
the start-up of this equipment. 

Q. Did you ask Mr. Li to make regular reports on the 
operation of the Properzi to yout A. I did. 

Q. I will show you Exhibits 156, 157, 158, 159 and 160 
and ask you whether these are copies of such reports. 
(294) A. Yes. These are copies of the reports. 

Mr. Topkis: I will offer them, your Honor, as 
Plaintiff’s Exhibits. 

The Court: Any objection? 

Mr. Hamilton: No objection. I’m sorry. 


(Plaintiff’s Exhibits D-156, D-157, D-158, D-159 
and D-160 received in evidence.) 


Mr. Topkis: Your Honor, I might perhaps say 
that I don’t think there is any need for the court to 
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take time now to consider these. We offer them on 
the routinization of the progress report here. 

Q. Mr. Macdonald, Mr. Weigand was made foreman of 
the Properzi crew; is that right?) A. That’s right. 

Q. Who selected him? A. I did. 

Q. And on what basis did you make that selection? A. 
Mr. Weigand had been shift foreman in the cast house 
operation for some time and immediately prior to this had 
been promoted to the capacity of assistant general fore 
man in the cast house, demonstrating our belief that he was 
the most qualified supervisor that we had in casting. On 
the basis that he was the strongest and most qualified 
supervisor in the cast house, he was (295) assigned to 
supervise the initial crew of the Properzi installation. 

Q. There came a time when a Mr. Bloedel was assigned 
as the second foreman of the Properzi crew; is that right? 
A. Yes. 

(). Who selected Mr. Bloedel? <A. I did. 

Q. And on what basis? A. Mr. Bloidel was hired as a 
graduate engineer from California Polytechnic Institute, I 
believe, hired to come into the cast house and become fa- 
niliar with the operation, become a shift foreman and po- 
tentially to receive accelerated training and accelerated 
promotion potential through the cast house. 

Again, he had the highest potential of the personnel 
at the time to move into this type of a job. 

(296) Q. Going back for a second, Mr. Macdonald, 
there is reference somewhere in one of the depositions to 
somebody having some language communications problem 
with Mr. Li by reason of his Chinese ancestry. Was that 
a common experience at Intaleo?’ A. When I first arrived 
at Intalco, I had a momentary language problem with Mr. 
Li. I said—I say ‘‘momentary’’, because if you did not 
give Mr. Li the attention he deserved, it was possible to 
have a problem. 
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Apart from that, after two or three days, there was no 
problem. He had trained the majority of the hourly paid 
people on the floor into the practices of casting ingot. 

Q. He was your ingot casting expert for all practical 
purposes; is that right? A. That is correct. 

Q. How did you select the six men who made up the 
first erew of the Properzi, Mr. Macdonald? A. The six 
men of the first erew were chosen in concert with Mr. Li, 
Mr. Weigand and Mr. Ageson, Mr. Ageson being the gen- 
eral foreman of the cast house, looking for the people who 
both did a good job and we felt would be adaptable to a 
new situation. They were chosen as being in the upper 
quartile of the skilled personnel in the cast :. ase. 

(297) Q. Did those six men stay with the Properzi 
through the time of its operation? A. The original six 
men assigned to the Properzi were there until the Properzi 
stopped, with one exception. One man was medically ab- 
sent, had a medical leave for, I believe, six weeks, maybe 
eight weeks. He was replaced—As a matter of fact, his 
replacement headed up the second crew, when we went to 
two shifts. 

Q. You mean Mr. Bloedel? A. As a lead man in the 
crew. 

Q. I see. So on a crew there would be a foreman and 
a lead man; is that right? A. Yes. 

Q. Now, there has been suggestion here, Mr. Mac- 
donald— 


Mr. Topkis: Well, hold that for just a sec ond. 


Q. What has been Mr. Weigand’s subsequent history 
since the Properzi time? A. Mr. Weigand was promoted to 
general foreman in the cast house, one of two general fore- 
men in the cast house. I cannot recall the exact date. I 
suspect it was in 1969. 
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Q. That is the job he holds today? A. That is the job 
he holds today. 

(298) Q. And how about Mr. Bloedel? Has he been 
promoted, demoted, fired, what? A. Mr. Bloedel, subse- 
quent to the ceasing of the Properzi operation, worked as 
a shift foreman at Intaleo, was promoted to assistant cast 
louse superintendent at East Aleo Corp. in Frederick, 
Maryland, and is currently the cast house superintendent 
at East Alco. 

(). Holding a job paralleling your former job? A. That 
is correct. 

(). Mr. Li, for that matter: has he been promoted, de- 
moted or what, since the Properzi days? A. Mr. Li’s 
job title remains the same. I might suggest his annual 
income has changed. 

(). Upwards or downwards? A. Upwards. 

Q. When Mr. Weigand was made crew foreman, was it, 
on the Properzi, did he have any other duties? A. No, not 
at all. None at all. 

(. That was made his sole area of responsibility? A. 
‘hat was his sole area of responsibility. 

Q. Now, when you put these people to work on the Pro- 
perzi, did you first send them to Nichols, as Mr. Li testi- 
fied?) A. Not the hourly paid personnel. Mr. Li had been 
(299) to Nichols for two to three days. Mr. Weigand had 
been to Nichols for two or three days. 

(). Did you go?’ A. I was at Nichols for two days, | 
think. 

(). Anyone else? A. Yes. There were other people 
who went to Nichols. 

Q. Mr. Sobjack, Mr. Harvey? A. Yes. 

Q. Mr. O’Brien? A. Mr. O’Brien, and a Mr. Aylen. 

(). All of these supervisory personnel whom you 
thought might be involved with the Properzi; is that cor- 
rect?) A. Correct. 
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Q. Now, there came a time when Mr. Kilburn arrived 
on the scene and began supervising the installation of the 
Properzi? A. Yes, sir. 

Q. Did you stay in touch with Mr. Kilburn during the 
time that he was at Intaleo?’ A. Is your question, sir, ad- 
dressed in reference to installation or subsequent to? 

Q. During the month that he was there, did you stay 
in touch with him? A. Yes, sir. 

(300) Q. The Properzi was installed in the cast heise? 
A. That is correct. 

Q. And you were casi house superintendent? A. 
Correct. 

Q. It fell within your general area of responsibility? 
A. Yes, sir. 

Q. And what did you do about exercising such respon- 
sibility as you had? A. Well, my total responsibility would 
embrace the total area of the cast house, including the Pro- 
perzi matter. In effect, I had a bit of double—a bit of 
a double organization to the poiuc where we had the normal 
operating crews, the normal supervision operating the cast 
house, and we had a second crew on the one shift operating 
the Properzi machine. So my responsibilities in total were 
to keep all this equipment operating in producing the prod- 
ucts we were scheduled to make on orders from our owners. 

Q. Did you regularly inspect the operation of the Pro- 
perzi? <A. Yes, sir. 

Q. How frequently? A. To the best of my recollection, 
I would say, if I knew the machine was not down for some 
specific reason, I saw the machine on a daily basis, possibly 
in ithe morning and in the afternoon. 

Q. Incidentally, how big is the cast house at Intaleo? 
A. In width, 150 feet. In length, maybe 800 feet. 

Q. Where was vour office in reference to the Properzi? 
A. My office in reference to the Properzi—Well, the Pro- 
perzi was at one end of the building, and my office, in the 
office building, was at the extreme other end. 
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Q. So you had to walk, in effect, a couple of blocks 
to get to the Properzi? A. In effect, sir, yes. 

Q. I gather that there has been a suggestion that Mr. 
Kilburn occasionally complained about the service he was 
getting on maintenance. Do you recall any such com- 
plaints? A. I do. 

Q. What was done about them, or were any of them 
made to you? A. They were. 

Q. Mr. Kilburn would come to you on oceasion? A. He 
would. 

Q. How frequently? A. On complaints? 

Q. Yes, sir. (302) A. On an irregular, infrequent 
basis. It could be once a week or not on a week or possibly 
three times a week. There was no specifice—he did not visit 
me daily on a maintenance complaint. 

Q. You saw ’im daily, though, on other matters? <A. 
When Mr. Kilburn was there on the site anc I was on the 
site, I expeet we had ome form of communication almost 
every day. 

Q. Would you say that relations between you were 
good? A. Yes; I would say so. 

Q. Now, when Mr. Kilburn did, on these occasions, com- 
plain to you about maintenance problems, what did you do, 
if anything? A. It would depend on the nature of the com- 
plaint, but my immediate reaction would be to dig further 
into his complaint and, if justified, do what I ean, do what 
I could to alleviate his situation, which sometimes the situ- 
tion was rectified, sometimes to his satisfaction, and some- 
times it was not rectified. 

(303) Q. If you could categorize them, was there any 
particular reason why sometimes the complaints were not 
rectified? A. There would he times when Mr. Kilburn 
would have a complaint that a job, he could not get this work 
done in time, and on checking into it, I would have to agree 
with the decision that was made, that the jobs that took 
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precedence over Mr. Kilburn’s request were more impor- 
tant, either in what was presently down, out of service in 
the cast house, or what was presently demanding prior at- 
tention in the plant. There were times that we had to sug- 
gest to Mr. Kilburn and help schedule with Mr. Kilburn 
that a job might have to be performed outside the plant. 

Q. There were service facilities outside the plant? A. 
There were local shops, machine shops, welding shops. It 
was not possible in every instance to give Mr. Kilburn the 
service that he would have liked to have had. 

Q. Does Intaleo itself on occasion send jobs out to out- 
side shops? A. On a fairly regular basis. 

Q. Would you say, Mr. Macdonald, that Mr. Kilburn 
(304) got a lower or a higher priority than average, so 
far as the across-the-board maintenance situation in Intalco 
was concerned? <A. At the outset, at the November 6th, 
November 7th date, Mr. Kilburn’s service in terms of the 
east house maintenance crew, he got a slightly higher than 
normal reaction within the cast house crew; wherein the 
cast house maintenance foreman had the problem of assess- 
ing where the Properzi machine fitted into his total main- 
tenance demand. This, of course, would depend on the 
time of day and what else he had. 

At the outset, the Properzi machine probably received 
a normal, or did receive a normal service in the central 
shops of the plant, which at times was not immediate. 

As time went on into and subsequent to the January 8th 
meeting, the priority in terms of in plant services applied 
to the Properzi was significantly above normal in relation 
to other operating pieces of equipment in the cast house. 

Q. So, putting it casually, at no time would it be fair 
to say was the Properzi a stepchild? A. I don’t feel that 
the Properzi was the country cousin that recei. -d neglect 
at any time. 
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(305) Q. And from January 8th on, it became the 
prodigal son? <A. It was the prodigal son or the sickest 
child. It got the most. 

Q. Mr. Alf Loney was assigned to the Properzi at some 
point, is that right? A. That is correct. 

Q. Who was Mr. Loney? <A. Mr. Loney earried the 
title of master mechanic in the plant, based on his—the 
great wealth of mechanical maintenance experience he had. 
He was assigned to assist in all areas of the plant in their 
most difficult maintenance problems. 

Q. And he was assigned to the Properzi? A. He was 
assigned to provide whatever assistance he could on prob- 
lems, mechanical problems at the Properzi where we were 
not making a rapid improvement or success on a job. 

Q. Who assigned him? A. I think this came out of 
discussions with myself, Mr. Briggs and the maintenance 
superintendent. 

Q. Incidentally, Mr. Macdonald, there came a time when 
Mr. Li was reassigned, sometime in April, I think you just 
testified. (306) <A. That is right. 

Q. Who took him off the Properzi and assigied him to 
other dutie ® <A. I did. 

Q. For what reason? A. It was a compromise in some 
respects into the total work that was there to be done. 
What Mr. Li could gain on the Properzi in improving or 
gaining further technical knowledge into the operation of 
the Properzi at that time, there wasn’t a large scope of 
information he was going to continue to accumulate from 
Mr. Kilburn. Mr. Wiegand had obtained a good deal of 
working knowledge. Mr. Bloedel was showing some apti- 
tude. And there was a large backlog of duties in the rest 
of the cast house which required Mr. Li’s attention, so I 
made the decision at that time that the Properzi could 
proceed without Mr. Li and he would fulfill a better fune- 
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of ingot. 

Mr. Topkis: May I just have a moment, please. 


(Pause.) 


Q. Mr. Macdonald, there was some inquiry this morning 
by Mr. Hamilton about some delay in getting, I think the 
term was, marinite, for the Properzi. (307) A. I recall 
the inquiry. 

Q. Is there any particular explanation of why marinite 
was not available to Mr. Kilburn when he wanted it? A. I 
don’t recall the immediate instance, but it’s quite possible 
that we at Intalco had 1 marinite in stock because, as is 
still the case, the marinite used in Intaleo is all purchased 
in fabricated form. 

Q. Not in form available for use on a machine such as 
Properzi, is that right? A. I beg your pardon? 

Q. I say, not in form for use on a machine such as the 
Properzi?t A. No. 

Q. So if you wanted some for the Properzi, you’d have 
to send out for it, and if the corner store was out, you’ 
have to send a little farther? A. If we wanted a piece— 
sheet of unfabricated marinite, it would have to be pur- 
chased. 

Q. What is marinite? A. It’s a compressed board of— 
I think, of largely asbestos fibers and binders which has 
insulating values, is not wettable by molten aluminum, so 
‘t’s extremely useful as a liner in launders or troughs 
(308) which transport molten aluminum, various devices 
in the flow control of molten aluminum. 

Q. Mr. Macdonald, while the efforts were being made 
at Intaleo to make the Properzi machine installed there 
work satisfactorily, did you lend your full cooperation to 

those efforts? A. Yes, sir. 
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Q. Nothing less than full cooperation? A. No, sir. 

Q. To your knowledge, did anyone under your super- 
vision lend any less than full cooperation to those efforts? 
A. Could you repeat the question to make sure I don’t give 
the wrong answer? I’m not quite sure. 

Q. I appreciate the dangers of the double negative. 
What I’m driving at is this: Did anybody at Intaleo work 
on this project with less than a full heart and a whole heart? 
A. No. 

Q. You were all dedicated to it? A. The crew at the 
cast house were largely from a background of farming, 
fishing, logging, and they had come into a cast house, which 
was a brand-new ball game to them, was a little short at 
that time of total casting (309) capacity, and they 
learned a great deal in a very short time, and had done an 
extremely creditable job, and they were proud of it, and 
I got as many complaints from my people on the machine 
as I got from Mr. Kilburn. They were getting upset and 
frustrated because they had so many difficulties in getting 
the results that they hoped for. 


Mr. Topkis: I have no further questions. Thank 
you. 

The Court: All right. At this time we will take 
a fifteen-minute recess. 


(Recess. ) 


(310) Cross-examimation by Mr. Hamilton: 


Q. Mr. Macdonald, you testified I think at some length 
about the manner in which you selected people to work on 
the Properzi and the qualifications that you looked for. 
Do you recall that? A. I do. 

Q. Did you consider endeavoring to hire someone who 
had prior experience in the operation of a Properzi 
machine? A. I did not. 
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Q. Didn’t you think that wo uld facilitate a smooth oper- 
ation? A. It might have crossed my mind, but we had 
started numerous pieces of other equipment with people 
with little ~» no experience, with a good measure of success. 

Q. PD» ye know a Mr. Paul Hoboi? A. Yes; I do. 

Q. Who is Mr. Paul Hoboi? A. I believe Mr. Hoboi 
heads up the A MAX technical services, aluminum technical 
services group. 

Q. I show youa copy, Mr. Macdonald, of a memorandum 
which has been marked Exhibit D-121, which is (311) a 
memorandum from Mr. Hoboi to Mr. Kaufmann and a 
Mr. Walker and Mr. Briggs, who testified previously, and 
L ask you if you have any ree -ollection of seeing that memo- 
randum in late 1967, when vou were going about staffing th 
Properzi operation. A. I have no immediate recollection 
of this. I may have, but I cannot specific: ally rec.!] having 
seen it. 

Q. Were you ever advised that Mr. Hoboi had recom- 
mended that AMAX would be well advised to find me ‘tallur 
vical talent with eyverience on this equipment? A. No; I 
was not advised of hat. 

Q. Did you ever .90k into the fact of whether or not 
oa there were any people available who had expe rience on the 
earlier models of Properzi equipment? A. No; I did not. 


(312) Mr. Hoboi was who, again? 

Mr. Hamilton: He is with 4MAX, was with 
AMAX, was he not? 

The Witness: He is a technical man with AM AX 
Aluminum. 

Mr. Hamilton: I am referring to the section on 
the very last page of the memorandum, your Honor. 
I think it is the very last paragraph of the memoran- 
dum. 
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The Court: Now, this memo, Mr. Hamilton, is 
dated July 26, 1967. 

Mec. Hamilton: Yes, ma’am. 

The Court: That is why I was asking you earlier 
whether my understanding of the facts is correct, 
and that is that this particular machine in this plant 
was the first of its kind. You said three arrived 
simultaneously. 

(313) Mr. Hamilton: Yes. | asked him if prior 
experience on the earlier model Properzi—This was 
the first Model 8 that our people had here, or it was 
one of the frst three, but there were Model 7-s and 
7-s and 5-s and so forth, which are, as I think Mr. 
Kilburn will testify, smaller versions of the same 
machine. 

The Court: That I understood, too, but I thought 
that this machine was different from those, in that 
this machine was the first machine to produce the 
three-eighths rod. 

Mr. Hamilton: They all produced rod. 

The Court: How is this machine different? 

Mr. Hamilton: It’s bigger. The wheel is differ- 
ent. The cooling system was different. The capac- 
ity is much different. The capacity of this machine 
was rated, as you know, at 14,000. I think a Num- 
ber 7 machine, the capacity was rated at 9,000, some- 
thing in that general area. It’s a bigger machine, 
different design, but it essentially does the same 
function, I.E., convert molten metal into rod. 

The Court: Three-eighths rod? 
Mr. Hamilton: Yes. 
The Court: All right. 
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By Mr. Hamilton: 


Q. As far as you know, Mr. Macdonald, did anyone 
(314) assigned by Intaleo to work on the Properzi at 
Ferndale have any experience whatsoever on a previous 
model Properzi? A. As far as I know, they did not. 

Q. Now, I think you testified, Mr. Macdonald, that this 
was a new plant at Ferndale. Is that correct?—in the 
fall of 19677 A. Yes. 

Q. And I think you testified tat your office was approx- 
imately two blocks from the Properzi operation. A. That 
is right. 

Q. Do you recall how far the office for mechanical main- 
tenance was from the Properzi? <A. The office for the fore- 
man of the cast house mechanical maintenance was pos- 
sibly 200 feet. 

Q. What about the other types of maintenance, other 
than the mechanical maintenanee? <A. The office of the 
foreman for electrical maintenance in the cast house was 
right next door to the mechanical maintenance. 

Q. And why was your office two blocks away, Mr. Mac- 
donald? <A. Because that is the way the plant was built. 

Q. Why was the Properzi placed in this particular loca- 
tion in the plant? Was there any reason that you know 
(315) of? A. I can only surmise that when the decision 
was made to place the Properzi in the Intalco plant at the 
cast bouse, the building had to be expanded. It could only 
be expanded in one direction. 

Q. Now, you indicated, I believe, on your examination 
by Mr. Topkis that at the early stages of the Properzi 
operation you thought that it got a slightly higher than 
normal degree of service insofar as maintenance is con- 
cerned; is that right? A. That is correct. 

Q. And that higher than normal is what is reflected, 
then, in Exhibit D-140; is that correct?) A. That is correct. 
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Q. Were you experiencing a lot of maintenance prob- 
lems, Mr. Macdonald, in the fall of 1967, throughout the 
plant? 


Mr. Topkis: Fall of ’67? 
Mr. Hamilton: Yes. 


A. **A lot’? is a relative term, Mr. Hamilton. IT am not 
quite sure. Relative to what? 

Q. Well, relative, let’s say, to a year later. A. I could 
really only surmise that it was possible that the frequency 
of maintenance demand in ’67 might have (316) higher 
than in °68. That would have to be an opinion. 

Q. At this time, in the fall of 1967, weren’t there many 
operations in the cast house that were in a start-up situa- 
tion or in the stages of very early operation? A. Not par- 
ticularly. In the fall of ’67 and through °68, new equip- 
ment was being installed in the cast house. Thi equipment 
was operating, had been operating for approximately two 
years. 

Q. Did you have complaints about the maintenance 
delays from other operations in the cast house? <A. Yes. 

Q. Was it a fairly chronic problem in the fall of 1967? 
A. I would say that it is fairly chronic that most operating 
people complain about maintenance. Whether that is a 
problem is a matter of opinion. 

Q. Well, it is fair to say that you were having more 
of a problem with complaints on maintenance delays in the 
fall of 1967 than you were six months thereafter? A. I 
can’t say it is fair or unfair. I can’t really respond to that 
question. 

Q. Now, when, Mr. Macdonald, was this new man as- 
signed to the Properzi for mechanical maintenance—Mr. 
Loney, I think his name is? Do you recall when that was? 
(317) A. To the best of my recollection, Mr. Loney was 
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assigned to that machine subsequent to the meeting of 
January the 8th, 1968. 

Q. Do you have any recollection, Mr. Macdonald, how 
much subsequent? If I suggested that it was in May, would 
that conform to your recollection? A. No. 

Q. You believe it was earlier than that? A. I recollect 
that. I could be wrong. 

Q. Just to set that date a little firmly in the record, 
Mr. Macdonald, I would like to show you a copy of Exhibit 
1-150 for identification. Do you recognize that handwrit- 
ing? A. I do. 

Q. Is that Mr. Briggs’ handwriting? A. That is. 

Q. Do you see the date here, at the bottom of that ex- 
hibit, May 1968? A. Correct. 

(318) Q. Do you remember attending a meeting with 
Mr. Morris and Mr. Raiford in early May or very late 
April of 1968? <A. Yes, I do. 

Q. And do you recall whether or not Mr. Loney was 
assigned to the Properzi after that meeting? <A. Mr. 
Loney was assigned after one of the meetings discussing 


the Properzi. My recollection is it was after the January 
meeting. It may have been after this meeting, if you have 
evidence to indicate that. 

Q. I only have the testimony of Mr. Briggs on this 
subject, Mr. Macdonald. 


Mr. Hamilton: Page 68, Mr. Topkis. 


(. In which he testified in connection with this exhibit 
that ‘‘Mr. Alf Loney is the master mechanic of the plant, 
the most skilled maintenance man we have. Louis De 
Marco was an electrical foreman. These two men were 
to be assigned to the machine full time to make sure that 
no maintenance item was not in the hands of the best man 
we had in the plant,’’—referring in connection with this 
exhibit, that they were to be assigned. 
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Do you have any reason to dispute that testimony, Mr. 
Macdonald? A. No reason at all. 

(319) Q. Now, Mr. Macdonald, would you describe 
for me the chain of command for maintenance requests in 
the cast house? 

Who sat on the top of the pyramid and how did it go 
down to the Properzi operation? A. The ongoing main- 
tenance services within the cast house were supervised by 
a maintenance foreman assigned to the cast house as a 
maintenance area. 

Hie had a maintenance crew of personnel who worked 
on day shift and a crew who worked around the clock on 
rotating shifts. 

He would have received requests, written requests, from 
work tickets originated by shift supervision within the 
cast house, 

Work requests that he received was the work which 
would be beyond his capability, inasmuch that it would 
have to go to the central shops or outside. 

He would forward through to those other maintenance 
areas. 

Q. Who filled out these little tickets that requested the 
priority of maintenance on a particular job?) A. The su- 
pervisor who originated the ticket. 

@. And who was the supervisor that would originate 
the tickets in connection with the Properzi operation? A. 
More often than not Jim Weigand. At times (320) Mr. 
Li. Generally speaking, whomever had received the re- 
quest from Mr. Kilburn. 

(). Now, who would make the decision as to whether 
or not a particular maintenance request was entitled to 
the urgent or normal indication that was put on the ticket? 
A. The maintenance foreman had the problem of marshal- 
ling his limited resources—I say limited, he only had so 
many men, he obviously could not do every job if it w 


as 
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all classed as an emergency basis. He would use his dis- 
cretion based on knowledge of the area. 

If in doubt, he would inquire or could inquire further 
of the general foreman in the area, the superintendent in 
the area, or to his own superior. 

Q. Now, Mr. Macdonald, who had the responsibility on 
the Properzi, for taking care of operating problems as 
they arose? A. For exarple, if a spout crac ked, or some- 
thing happened in the mill, whose responsibility was it to 
solve that? A. If a spout cracked, the machine would be 
stopped. The spout would have to be replaced. Subse- 
quent to the first week or two, that would be handled by 
the operating crew under the supervision of the foreman 
present. 

Another type of problem which they had not (321) 
experienced, and was beyond their accumulated knowledge 
to that point, the people involved would have gone to Mr. 
Kilburn for advice. 

Q. Well, suppose Mr. Kilburn needed some assistance 
from someone else in Intalco, such as in a maintenance 
case, but rather than maintenance, it is now a small oper- 
ating problem case. 

In that instance who would Mr. Kilburn go to to ar- 
range for this assistance? A. Mr. Hamilton, would you 
define an operating problem? Is this operating problem 
a problem of maintenance? 

Q. No, it is a problem of a breakdown. For example, 
when you had a cobble in the mill, and it needed to be 
cleaned out, or something happened that stopped produc- 
tion, and Mr. Kilburn needed more labor or more assist- 
ance, who was the man he should see to see that this was 
taken care of? A. He would go in his normal channel 
through Mr. Wiegand or Mi. Li when we were on one shop. 
Failing satisfaction there, Charlie had complete freedom to 
go to the maintenance foreman, to the maintenance super- 
intendent. 
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Mr. Kilburn was not restricted in who he could contact 
to require or request further assistance. 

Q. There was no restriction on who he could endeavor 
(322) to obtain further assistance from. 

Q. I am trying to find out who he was supposed to con- 
tact, if he went through normal channels? A. Normally, 
he would go to the maintenance foreman. If the mainte- 
nance foreman would throw up his hand and say, ‘‘ There’s 
,ust no way I can provide further assistance,’’— 

Q. Now, I think you indicated during your testimony, 
Mr. Macdonald, that you received complaints from your 
own crew about the way the equipment was operating, is 
that right? A. Yes. 

Q. Was this the only piece of equipment in the cast 
house that was really not functioning in a normal way in 
approximately December, January, 1967, 1968? A. To the 
best of my recollection, yes. 

@. And was that black mark on your record a source 
of frustration to you? A. I don’t recall it in that sense, 
no. 

Q. You were not concerned about it? A. I was con- 
cerned. I wasn’t concerned about a black mark on my 
record at the time. 

Q. I’m sorry. I meant to say, was the fact that this 
was the only non-functioning piece of equipment, was that 
a concern to you as the man in charge of the cast house? 
A. Absolutely. 

(323) Q. Now, what types of operating problems did 
you have with the equipment at this time, speaking now 
essentially of January, 1968, Mr. Macdonald? A. By Jan- 
uary, 1968, we had still had not received a satisfactory 
ring mold wheel. : 
Q. A rigmarole—A. Ring mold wheel. 
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Q. Oh, ring mold wheel. Excuse me. Now, did you— 
Mr. Topkis: The witness hasn’t finished. 


A. We had achieved some satisfactory results with a cer- 
amic spout, but we had results which we could not duplicate 
satisfactorily. We had problems with the qual'ty of the 
casting beyond a certain speed. Those were the major 
problems that I recall. We had minor problem, where some 
of the equipment all of a sudden, something didn’t work on 
Tuesday that operated on Monday. But those were the 
major three categories of operational problems that existed 
still. 

Q. Let me focus for a second, Mr. Macdonald, on the 
third category of those: the quality of the casting when 
you went above a certain speed. Do you know what the 
cause of that quality problem was? A. We were not able 
to obtain satisfactory—sufficient, satisfactory cooling on 
the casting. 

(324) Q. And the quality problem that resulted was 
a hole in the casting, was it not?) A. That was one. 

Q. What other kind of quality problems would result 
from this inability to cool the casting? A. You could also 
get surface cracking or checking, which would result in a 
break in the mill. 

Q. And what happens to the mill, Mr. Maedonald, when 
you run a casting through it which has these character- 
istics? A. Your rod will break eventually. 

Q. And can that cause what is called a cobble? A. It 
can. 

Q. Would you tell the coart what a cobble is?) A. Your 
Honor, when you have this casting going through the mill, 
it gets into a series of reductions so that if you stopped 
everything and withdrew it, it would look like a flagpole, 
where it would be increasingly smaller in diameter. 


oh 
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A cobble in effect is this length of aluminum gets jam- 
med inside those 18 mills, and it is just completely tied 
up and jammed in there. You have to do a certain amount 
of dismantling to try to remove this. It’s just completely 
plugged up. 

325) q). Do you remember having cobbles oceur at 
the Intaleo plant, Mr. Macdonald, when this machine was 
functioning? A. I remember cobbles occurring, 

@. Was that caused by this lack of cooling equipment 
or lack of good cooling? A. That could be a contributory— 
contributing factor. Every time rod broke—you didn’t 
have a cobble. 

@. I would like to show you, Mr. Macdonald, Defend- 
ant’s Exhibit 156, and I ask you if this is one of the periodic 
reports that Mr. Li gave to you in connection with the 
Properzi operation. A. It is. 


Mr. Hamilton: I would like to offer it in evi- 
dence, 

Mr. Topkis: I think it is already in, Mr. Ham- 
ilton. 

Mr. Hamilton: I am sorry. 

Do you have a copy of it, your Honor? 

The Court: What is the number of it? 

Mr. Hamilton: 156. 

The Court: Yes. 


(). Now, would you read, Mr. Macdonald, the paragraph 
there that begins, ‘We also found’’—will you read it out 
loud, please? (326) A. ‘“We also found periodie de- 
formations of the copper casting wheel, the side walls 
concaved inward and the bottoms convexed up in locations 
about one inch in front of each cross brace ing of the wheel 
frame. We believe this is caused by the blocking off of 
spring water by these braces, resulting in hot spots on the 
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copper wheel. We checked this problem with Nichols Alu- 
minum, and we were informed that all three casting number 
8 machines had the same problem.”’ 

Q. Now, these hot spots on the copper wheel: is this 
this lack of cooling that we have been talking about? A. 
In part, yes. 

Q. Tell me, Mr. Macdonald: was this problem with the 
cooling of the casting ever solved while that Model 8 Pro- 
perzi was at Intaleo?’ A. Mr. Hamilton, is that a general 
cooling problem or a specific cooling problem you are re- 
ferring to? 

Q. Well, did it—A. I am only asking for a little assist- 
ance, so I ean reply to your question. 

Q. Did you continue to have a problem with cooling 
the casting while the Properzi was operating at Intalco, 
causing a quality problem in the rod that you described for 
us just a minute ago? (327) <A. Beyond a certain pro- 
duction rate we continued to have a cooling problem. 

Q. What was that production rate? A. Approximately 
11,000 pounds per hour. 

Q. Yes. Now, I think the other equipment problem that 
you observed and one of the others that you mentioned, 
Mr. Macdonald, was the spout problem. Tell us where the 
spout is on the Properzi operation, Mr. Macdonald, and 
the function that it performs. A. The metal leaves the 
furnace and is transported down a launder to a tundish, 
which is basically a holding pot. The molten aluminum is 
fed from the tundish to a mold on the casting wheel 
through a hole in a vertical spout. 

Q. So the spout is a piece of equipment that hot metal 
pours down through and comes to rest on the casting 
wheel? A. Correct. 

Q. Now, what happens when the spout cracks? A. If 
the spout cracks, you are going to have a metal leak and 
spill metal off the casting wheel, and it will stop. 
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Q. You will stop the whole operation? A. The operator 
will stop the whole operation. 

Q. I am sorry. Was this the problem you were ex- 
periencing with the spouts in, let us say, January of 1968, 
that they cracked? (328) A. Not to my recollection. 

Q. Well, what was the spout problem that you were ex- 
periencing at this time? A. To my recollection, and I 
guess in January, the ceramie spouts would aspirate and 
draw air into the metal, the column of metal, forming oxide, 
which would give you an oxide skin or scum on the cast 
surface, which would end up, you would get broken rod. 

Q. You would get broken rod. And when you get bro- 
ken rod, does this, again, cause down time on the equipment? 
A. Well, eventually you will stop the machine, because 
broken rod is not a salable product. 

Q. What do you do with the broken rod? A. Throw it 
back in the furnace and remelt it. 

Q. Remelt it. Now, Mr. Macdonald, was this problem 
with the spout that you have described in e>.istence in Jan- 
uary of 1968—was this problem ever solved while the ma- 
chine was at Intaleo? A. At the time the operation of the 
machine ceased, we had not yet received shipments of 
ceramic spouts of consistently good quality. However, at 
that time we had ordered spouts of another material as 
recommended by Nichols, which we felt would solve the 
problem. 

Q. Now, I would like to show you, Mr. Macdonald, 
(329) Exhibit D-°2 in evidence, which is this memoran- 
dum that was prepared in June of 1968. Do you remember 
preparing that memorandum, which is dated June 18, 
1968? <A. I do. 

Q. And would you tell us the cireumstances under which 
you prepared that memorandum? A. If I recall correctly, 
Mr. Loyer requested a memorandum on the performance of 
the machine, what we felt would have to be done to the ma- 
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chine should AMAX entertain the idea of operating the 
machine by itself. 

Q. And this was the memorandum which you prepared 
in that context; is that correct? A. That is correct. 

Q. And did that represent the best judginent of the 
people involved at or about that time? A. That is correct. 

Q. And at that time didn’t you conclude, Mr. Macdon- 
ald, that the spout problem, the pouring spout problem, 
was something remaining to be solved? A. That is correct. 

Q. In June of 1968? A. That is correct. 

Q. And who was in the group? You were in the group 
of evaluating it. Who else? Do you recall? (330) A. 
Mr. Lee, Mr. Bloedel, Mr. Weigand, Mr. Gustavson. 

Q. Was Mr. Briggs a participant, do you recall? A. 
[ cannot recall if he actively participated in the preparation 
of that. 

Q. Well, did your group also conelude that beyond 
11,000 pounds: per hour of EC metal ‘‘We have not devel- 
oped a practice which will produce a sound casting’? Was 
that the conclusion that the group reached? A. That is 
correct. 

Q. And didn’t you also conclude that casting beyond 
this rate produces cracking caused by cooling stresses? 
A. Correct. 

Q. And didn’t you also conelude that the absence of 
cooling water controls will have to be remedied to permit 
the development of casting practices beyond those estab- 
lished by Essex? A. You are quoting fre 1 the memo- 
randum. 

Q. Didn’t you also conclude that the ‘‘art’’ of emulsion 
control will remain in the development area? A. Correct. 

Q. Will you tell us what was the problem with the 
emulsion control?) (331) <A. I ean’t tell you very much 
about the emulsion control. The combination of oils in the 
emulsion had a bearing on the proper degree of cooling 
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and lubricant in the mill. With the wrong combinations 
you would cool the rod too fast, or the rod could stick in 
the mill, and it would get scored, or if you cooled it too fast 
the rod would be being reduced in cross section at too cold 
a temperature, which would increase the strength of the 
rod, and the resultant product would be sound and every- 
thing else, but if it was too strong in tensile strength, then 
it wasn’t a good raw material to be reduced further in cross 
section in wire and cable. 

Q. Exeuse me. I didn’t mean to interrupt you, Mr. 
Macdonald. Are you finished? A. Yes. 

Q. | would like to show you a copy of Exhibit D-165. 
Isn’t this another report from Mr. Bloedel concerning the 
Properzi operation? <A. It is. 


Mr. Hamilton: I would like to offer that in 
evidence. 


Mr. Topkis: No objection, your Honor. 


(Defendent’s Exhibit D-165 received in evi- 
dence.) 


Q. Now, you will notice that the third paragraph 
(332) of this document refers to the oil becoming con- 
taminated by the emulsion. Do you remember that prob- 
lem? <A. Not specifically. Not this specific instance. 

Q. Do you remember that there was a problem of con- 
taminating the oil with the emulsion that periodically 
occurred? <A. I personally don’t really recollect that as 
a problem. 

Q. The next paragraph, Mr. Macdonald, says, ‘‘ A ship- 
ment of seven 22 millimeter and three 25 millimeter spouts 
arrived Friday afternoon and will be used the first of next 
week. The main problem that continues to disrupt pro- 
duction is the spout.’’ 
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Is that your recollection of the facts in May of 1968? 
A. As I recall and as I have stated, we never did receive 
spouts of consistently good quality. 

Q. Now, Mr. Macdonald, there came a time when Essex 
sent a contractor in to remove the Properzi. Do you re- 
call that? A. I reeall that. 

Q. Would you tell me what y.u can recall about that 
incident? First of all, tel! me how you first heard that 
that was going to happen. (333) A. When I first heard 
that the contractor was going to arrive? 

Q. Yes. A. By the time I knew a contractor was going 
to arrive, I was informed he was going to arrive. There 
was no problem— 

Q. There was no problem Who told you that there was 
no problem? A. By the time I was told the contractor 
would arrive, J had previously been informed to permit a 
contractor to arrive. 

Q. I understand. Now, who told you that you were to 
permit a contractor to come into the plant and remove 
the Properzi? A. Specifically, I can’t recall. I would 
suggest either Mr. Ferrie or Mr. Loyer. 

Q. And prior to that conversation with Mr. Ferrie or 
Mr. Lover, had you been told by Mr. Ferrie or Mr. Loyer 
or had you been told by anyone not to permit anyone to 
come into the plani and touch the Properzi? A. Yes. 

Q. Do you recall why either Mr. Ferrie or Mr. Loyer 
told you they had changed their minds? A. No. 

(334) Q. Do you recall anything about that last con- 
versation when Mr. Ferrie or Mr. Loyer told you that it 
was all right for the contractor to come in and remove 
the Properzit A. It was inferred in the conversation when 
I was told it was all right to permit, that the instruc- 
tions had been transmitted from outside of Intalco. 

335) Q. From AMAX? A. I didn’t inquire. 
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Q. In any event, you did permit the contractor to come 
in and remove the Properzi? A. Oh, yes.* 

). How long did it take, do you remember? A. I would 
guess the contractor probably had people in that plant for 
the better part of three weeks. 

Q. Three weeks did you say? A. Three weeks. 

Q. Have you ever operated a Properzi since June of 
1968, Mr. Macdonald? <A. No, sir. 

Q. Have you ever been associated with one at all? <A. 
No, sir. 

Q. Do you know, Mr. Macdonald, whether it is possible 
to operate 2 Model 8 Properzi, two shifts a day, eight hours 
in each shift, five days a week, 52 weeks a year? A. 1 
don’t see why not. 


‘.e Court: The question is do you know? 
The Witness: I don’t know. 


Q. Isn’t it your best judgment, Mr. Macdonald, after 
all the years you have spent in the aluminum (336) in- 
dustry, that you inevitably have down time on equipment 
of this kind? A. If you operate a Properzi or any other 
machine eight hours a shift, two shifts a day, five days a 
week, which is 80 hours, you will not have 80 hours of opera- 
tional time. 

Q. There will be down time in there when the machine 
is not producing, isn’t that correct? <A. Yes. 


Mr. Hamilton: Nothing else, your Honor. 
Mr. Topkis: Just a few questions, if I may. 


Redirect examination 
Examination by Mr. «4: , kts: 


Q. Mr. Macdonald, do you happen to know how many 
Properzi Model No. 8’s are operating today around the 
world? A. No, I don’t. 

Q. Would the figure 30 refresh your recollection? A. 
I recall that there are seven or eight operating within the 
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continental United States. I am not aware of the num ver 
operating elsewhere. 

Q. Mr. Hamilton asked you a moment ago whether 
there wouldn’t inevitably be some down time if you oper- 
ated or attempted to operate a machine two shifts a (337) 
day, five days a week, 52 weeks a year, and you answered, 
yes, there would be some down time. 

Do you recall that testimony? A. That’s right. 

Q. I suppose you were going there on the basis of 
logic and experience with machines? A. That is correct. 

Q. All machines malfunction from time to time, not 
being perfect, is that it? A. That is correct. 

Q. You have never heard that the No. 8 Properzi is 
more given to malfunction than any other piece of sophisti- 
cated equipment? A. I haven’t heard that, no. 

Q. Indeed, have you heard the contrary, that it is an 
extremely successful piece of machinery? A. I have re- 
ports that at the current time the No. 8 has produced ex- 
tremely well. 

Q. In Exhibit D-32 which you were shown a few minutes 
ago, Mr. Macdonald, do you remember that was that re- 
port of yours that Mr. Loyer transmitted to Mr. Clough? 
A. I recall that sir, yes. 

(). In that document you reported to Mr. Loyer, 


“The pouring spout problem remains to be 
resolved,’’? but you then went on to say, ‘‘it is ex- 
pected, based on the experience of others, that oxi- 
dized titanium spouts will provide a solution, such 
that previously mentioned one-shift capacity will be 
maintained.’’ 


Do you remember that language? A. I remember that. 
(). That was your understanding and expectation at 
that time? A. That was my expectation at that time. 


900 
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Q. You had been told that other users of the Model 8 
Properzi had solved the pouring spout problem by using 
oxidized titanium spouts? A. The oxidized titanium spouts 
were recommended by Nichols. 

Q. And Mr. Hamilton similarly called to your atten- 
tion this language in your report: 


‘*Beyond 11,000 pounds per hour of EC metal 
we have not developed a practice which will produce 
a sound casting. Casting beyond this rate (2.3 rpm 
casting wheel) produces cracking caused by cooling 


stress.’’ 


Do you remember his calling that language to your 
attention? (339) <A. Yes, sir. 

Q. He did not call to your attention the following 
language: 


‘The addition of C.U.’’—that is copper? 
A. Yes. 

Q. ‘** * * and grain refiners to the EC furnace 
batch, as recommended by Nichols Wire to resolve 
cracking was not attempted before closure of Prop- 
erzi operations.’’ 


Had Nichols recommended the addition of copper and 
grain refiners to solve the cooling problem? A. Yes, sir. 

Q. And had Nichols told you that they would solve the 
cooling problem? <A. Yes, sir. 

Q. Mr. Hamilton asked you whether you contemplated 
somebody experienced with Properzi production to work 
on your Properzi machine; do you remember that ques- 
tion? A. Yes. 

Q. You were locking to Mr. Kilburn as a man exper 
ienced with the Properzi machine to teach you how to work 
one, weren’t you? A. That is correct. 
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Mr. Topkis: No further questions. 

(340) Thank you, Mr. Macdonald. 

Mr. Hamilton: I only have a couple more, then, 
Mr. Macdonald. 


Recross examination by Mr. Hamilton: 


Q. Do you know whether or not the oxidized titanium 
spouts in fact did solve the spout problem? A. They didn’t 
solve the spout problem at Intalco because we never tried 
them. 

Q. Do you have any knowledge as to whether they 
solved the spout problem anywhere else? A. Only through 
the recommendations of Mr. Raiford of Nichols. That was 
the source of my information. 

Q. You don’t have any knowledge, Mr. Macdonald, as 
to whether any of the Model 8 Properzi’s that are fune- 
tioning today use titanium spouts? A. Not that I can re- 
call, no. 

Q. Now, you said that you thought you did recall, did 
you say seven Model 8’s that were operating in this coun- 
try today? A. I think that is the number that I am aware 
of. 

Q. Do you have any knowledge about the changes that 
have been made on those machines in order to make them 
operate (341) A. Very little. I have some, but very 
little. 

Q. What knowledge do you have? A. Some machines 
have a changed wheel to mill offset angle. I understand 
there have been changes in the application and control of 
cooling water to the casting wheel. 

I understand—I recall, 1 think, that one operator intro- 
duces molten metal to the casting mold in a horizontal 
plane. Those are the—that is the area of changes that | 
have heard about. 
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Q. Were any of these modifications or changes, Mr. 
Macdonald, ineluded in the specifications of original Model 
8 Properzi? <A. Not that I rec all. 


Mr. Hamilton: Nothing else. 

Mr. Topkis: No further questions. 

Thank you, Mr. Macdonald. 

(Witness excused.) 

Mr. Topkis: If your Honor please, I now have 
two depositions that we would like to offer. One 
of them is the deposition of the late Richard H. 
Publow, formerly employed by Essex. Mr. Publow 
has died. His deposition was taken on April 11, 
1972, and Mr. Hamilton and I have agreed that 
rather than nitpick, we (342) will submit the en- 
tire deposition to your Honor for such reference to 
it in our proposed findings or whatever, as we may 
think appropriate. 

The Court: Let it be marked as a plaintiff’s ex- 
hibit. 

(Plaintiff’s Exhibit P-104 was received in evi- 
dence.) 

t * a 

Mr. Topkis: Very well, your Honor. 

Now, in connection with Mr. Publow’s deposi- 
tion, I would like to offer at this time a document 
authored by him, Plaintiff’s Exhibit PX-9, a docu- 
ment headed, ‘‘Comparison of Canalco, Aleoa and 
AMAX Proposals,’’ dated—I’m sorry, it is a docu- 
ment authored by Mr. Seifert—I beg your pardon. 

(343) The Court: By Mr. who? 

Mr. Topkis: Seifert. It is referred to in the 
Publow deposition. That is why I am offering it 
at this time. And it is dated October 27, 1967. 

Mr. Hamilton: No objection. 


(Plaintiff’s PX-9 was received in evidence.) 
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Mr. Topkis: Now, your Honor, we have the depo- 
sition of Thomas D. Kaufmann, taken on November 
17, 1970. 

Mr. Kaufmann, as has been revealed in the testi- 
mony, was formerly an official of A MAX and is now 
employed and living in London, and because of his 
absence we offer his deposition. Mr. Hamilton and 
I have similarly agreed that we will submit the 
entire deposition to your Honor. 

The Court: What is that number? 

Mr. Topkis: Plaintiff’s P-105. 


(Plaintiff’s Exhibit P-105 was received in eVvi- 
dence.) 
~ * * 


(373) Mr. Topkis: I just wanted to say this, 
your Honor: First, we have consulted a number of 
technical dictionaries to find out what the term, 
‘‘running in,’? Means as engineers and similar pro- 
fessional people use it. All of the definitions con- 
form precisely to what is your Honor’s fair reading 
of the contract. 

For example, in Crispin’s Dictionary of Techni- 
eal Terms, the 11th Revised Edition, 1970, the term 
‘‘running in’’ is defined as follows: ‘‘The operation 
or new or repaired machinery or equipment for the 
detection of faults and to insure smooth free opera- 
tion of parts before delivery to the purchaser or 
user.’’ 

Or Chambers Technical Dictionary, the Third 
Edition of 1958, defines ‘‘running in’’ as ‘‘running 
a new engine or machine under light load for some 
time to allow proper clearances to become estab- 
lished and friction surfaces to be polished.”’’ 

And Flood & West in their—it’s called ‘‘ Ex- 
plaining and Pr nouncing Dictionary of Scientific 
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and Technical Words,’’ they say running in an en- 
gine means ‘‘running an engine gradually slower 
and faster for some time so its parts may run for 
a perfect fit.’’ 


(375) Mr. Topkis: Would you like to have 
copies of these definitions to which I adverted? 

The Court: Yes. 

Mr. Topkis: I will make them up for the Court 
(375a) and then I will supply them to the Court. 

The Court: All right. 

(Recess. ) 

(376) Mr. Hamilton: Our first witness, your 
Honor, is Mr. James C. Dunstan. 


JAMES C. DUNSTAN, called as a witness by the de 
fendant, having been first duly sworn by the Clerk of the 
Court, testified as follows: 


Direct examination by Mr. Hamilton: 


Q. Mr. Dunstan, where did you go to college? A. I 
went to Yale. 

Q. Would you tell us what your degree is and when 
you got out? A. Engineering degree and [ am in the class 
of *46 but I actually got out at the end of °45. 

Q. What did you do upon your graduation from Yale? 
A. I served in the Navy for a year. 

Q. Then what did you do?’ A. I went to work for Gen- 
eral Cable Corporation in Bayonne, New Jersey. 

Q. Would you tell us what your duties were in a general 
way with General Cable? A. Yes. I went through all the 
steps in production, from foreman to department manager 
to technical superintendent in a number of plants. 


334a 
James C. Dunstan, for Plaintiff —Direct 


Q. And what were the plants manufacturing, Mr. (377) 
Dunstan? A. The plants were manufacturing electrical 
wire and cable and telephone cable. 

Q. How long did you remain with General Cable? A. 
Five years. 

Q. What happened at the end of five years? A. I was 
called in the Korean war and served two years. 

Q. Would you tell us about your employment following 
your service in the Korean war, please? A. Yes. I went 
to work for Ford in Detroit for two years. 

Q. And after that, Mr. Dunstan, where did ~ou go? 
A. After that I went back to work for General Cable for 
another five years. 

Q. What were your duties at General Cable during that 
period of time? A. My first job was assistant plant man- 
ager in St. Louis, then plant manager in a separate plant 
in St. Louis, and then plant manager of the Bayonne plant. 

Q. During that period of time, Mr. Dunstan, did you 
have any connection wita a Properzi machine? A. Yes. A 
Properzi was installed in St. Louis and part of my duties 
as assistant plant manager was to over- (378) see the 
production. 

Q. What model Properzi was that, do you recall? A. A 
number 5. 

Q. What was being made on thai Properzit A. Alumi- 
num rod. 

Q. What was your next position, Mr. Dunstan? A. 
Next position was with Essex International in Marion, 
Indiana. 

Q. When did you first join Essex? A. 1961. 

Q. And how long did you stay with Kssex? A. Until 
1969, September of ’69. 

Q. And would you describe for her Honor the jobs that 
you had while you were with Essex and just generally 
describe your duties in each posi’ ? A. Yes. I was an 
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operating manager, which meant that I controlled on var- 
ious occasions from four to eight plants, supervising the 
plant managers. 

Then I was made vice president and general manager 
of the wire and cable division and had that job approxi- 
mately three years. 

Then for approximately the final year and a half I was 
with the company I was vice president and general man- 
ager of the power and communications division. 

(379) And that was your final position, Mr. Dunstan? 
A. Yes. 

Q. You said you left Essex in June of 1969? 

What did you do when you left—I am sorry, I think 
you said September 1969. A. September, yes. 

Q. What did you do when ye * left Essex in September 
1969? A. I entered the graduate school of business at 
the University of Virginia with the idea that I would 
obtain a doctorate in business administration. 

Q. Did you in fact obtain a doctorate? A. Yes, I did. 

Q. And when did you get your doctorate? <A. I got it 
in January 1973, 

Q. Is it in any particular field, Mr. Dunstan? <A. Yes. 
It is a doctorate of business administration and my spe- 
cialty was finance. 

Q. Are you currently employed, Mr. Dunstan? A. 
Yes, I am currently employed as an associate professor 
in the graduate school of business at the University of 
Virginia. 

Q. That is a full time position, I presume? A. Yes. 

(380) Now, Mr. Dunstan, I think the evidence here 
has indicated that the contracts in dispute in this case were 
uegotiated during the fall of 1966? 

Would you tell me whether you had any part in the 
negotiation of those contracts? A. Not specifically in the 
negotiations. 
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Q. Were you aware that the negotiations were going 
ont A. Yes, I was, because I was involved in the purchase 
of metal at the time, and had to be aware of any new 
sources of aluminum or copper that the company had. 

Q. Did there come a time during the fall of 1966 when 
you had occasion to evaluate the merits of the proposed 
arrangement with American Metal Climax? A. Yes. 

Q. Would you tell us about thet occasion, please? A. 
I had done some analysis but I didn’t have all the data, 
and it indicated to me that the American Metal Climax 
arrangement was not the best for Essex. 

I talked to Mr. Publow and he had some better cata 
than I had and he had done some calculations, and his 
figures substantiated my thoughts. 

Q. What were you contrasting at the time, do you re- 
call, Mr. Dunstan? (380a) A. Yes. We had an arrange- 
ment with— it was not an arrangement yet, but we had a 
proposed arrargement from Conaleo to supply us alumi- 
num in some form that would ultimateiy turn out to be 
rod. 

(381) Q. Who did you report to at this time, Mr. Dun- 
stan? <A. I reported to Mr. Paul O'Malley. 

Q. And did you take up this evaluation with Mr. 
O'Malley? A. Yes, we had a meeting in South Bend; 
O’Malley, Publow and myself, to discuss the two proposals 
because I felt, and Mr. Publow felt that maybe Mr. O’Mal- 
ley wasn’t aware of all the facts in the case, because it 
was rather complicated analysis that you had to go through. 

Q. So you met with Mr. O’Malley? A. So we met with 
Mr. O'Malley in South Bend. 

Q. What happened at that meeting? A. We went over 
all the figures and Mr. O’Malley agreed with the figures 
and said that on a short-term economic basis the contract 
with AMAX didn’t appear to be as good as the contract 
with Conalco. 
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However, he said that if Essex is ever going to be a 
major wire company, they had to have a source of alumi- 
num straight from a pot line, and that American Metal 
Climax had proposed a joint pot line venture, so that we 
did not know the whole story and we both had to agree 
that if we got a joint venture for a pot line, it would be 
the most economical way to—for Essex in the long term. 

(). The ‘“‘we’’ that yc. are referring to is who? (382) 
A. Well, it would be really Paul O’Malley and myself. 

Q. I see. A. And Essex in total. 

Q. I understand. 

Well, I presume that thereafter the contracts were en- 
tered into, is that correct? A. Yes, and in fact a clause in 
the pot line was put in the contract. 

Q. The evidence, Mr. Dunstan, has indicated that the 
Properzi at Intaleo was installed during the fall of 1967, 
a year later. 

Did you have anything at all to do with the installation 
of the Properzi up at Intaleo?’ A. No, I did not. 

Q. Did you have any responsibility at this time for the 
Properzi operation? A. No, I did not. 

Q. When did you first have any responsibility with 
respect to the Properzi at Intaleo? A. It was either late 
November or early December, 1967. There was a change 
in assigument. The Paducah plant was not operating as 
efficiently as we thought it should, and this had been Mr. 
Publow’s assignment, and so to (383) relieve him of 
the responsibility at Bellingham, it was assigned to my 
division. 

Q. And the ‘‘it’’ being the Properzi at Intaleo? A. 
That’s correct. 

Q. Did Mr. Publow continue to have any responsibility 
for the Properzi operation subsequent to this point in time? 
A. No, he did not, because Mr. Kilburn then reported 
directly to me. 
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Q. Do you recall what the first thing it was that you 
did, Mr. Dunstan, in connection with your supervision of 
the Properzi installation at Intaleo? A. I had heard that 
it was not functioning properly and that is why it had 
been assigned to my division, to see if we could straighten 
it out, and I discussed it with Charlie Kilburn and we 
decided we ought to have a meeting with the pecple from 
AMAX and the peop. from Intaleo and try to resolve the 
problems. 

Q. Did you have such a meeting? A. Yes, we had a 
meeting early in January, 1968. 

Q. Do you recall who attended that meeting? A. There 
were a large number of people that I only met once. Charlie 
Kilburn and I attended the meeting, and I am pretty cer- 
tain that Mr. Kaufmann—I am sure Mr. Kaufmann at- 
tended the meeting. 

(384) Q. Were there other people in attendance as 
well? A. Yes, there were, oh, maybe ten or fifteen people 
who came in and out of the meeting. 

Q. What was the purpose of this meeting, Mr. Dunstan? 
A. The purpose was to iry to resolve our problems out 
there, to s°e what we could do to get the equipment run- 
ning. 

Q. Let me show you, Mr. Dunstan, a copy of Plaintiff’s 
Exhibit D-141 in evidence, which is a long tabulation en- 
titled, ‘‘Conditions for Acceptance of Properzi Equip- 
ment. ’’ 

I ask you if you have ever seen that before? A. Yes, 
I have. 

Q. When did you see that for the first time? A. I saw 
that at this meeting, and it was given to us, Charlie Kil- 
burn and myself, by the people from AMAX. 

Q. Mr. Kaufmann. A. Mr. Kaufmann, yes. 

Q. Now, the first line of this exhibit, Plaintiff’s D-141, 
reads as follows: ‘‘The Properzi will be considered out of 
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start-up and operating normally when the following four 
items are satisfied’’—then it goes ahead, as you know, and 
lists a number of items. 

(385) What was your interest in getting out of start- 
up and operating normally. A. Well, we needed a posi- 
tive, sure supply of aluminum rod, and the way the contract 
was written, we didn’t have any right to any rod until 
AMAX accepted the equipment, and so, if they didn’t ac- 
cept it, then we didn’t have any rod. 

There was another purpose, which was that they were 
billing us all their costs, which I felt were not fair until 
it was operating at a thing they called ‘‘operating nor- 
mally.’’ 

Q. Are you aware of the language in the contract re- 
ferring to running in, Mr. Dunstan? A. Yes. 

Q. What was your understanding at that time of the 
meaning of running in. A. I think running in, in an en- 
gineer’s idea, means pushing the buttons and making sure 
the equipment is all aligned. You run in bearings, you 
run in motors to make sure the equipment is all aligned 
and sometimes you run it in without even putting a load 
on it. So running in just means pushing the button, make 
sure all the equipment is aligned and that everything works 
properly. 

Q. Is equipment, in your experience, Mr. Dunstan, 
(386) always run in after it’s been installed at the loca- 
tion where it is to operate. A. No, most times, when we 
buy equipment, we would force the factory to run in the 
equipment so that when we got it there, then we could 
push the button and we were assured there were no prob- 
lems. 

Q. At this time, January 8, 1968, did the AMAX people 
and the Intaleo people agree with your definition of running 
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Mr. Topkis: Objection, your Honor, unless some- 
body was asked. I would have no’ objection to a 
conversation. 

Mr. Hamilton: I am sorry. 


Q. Did you discuss at this meeting, Mr. Dunstan, the 
meaning of ‘running i..?’’ A. Yes. We had a number of 
discussions, or I had a number of discussions with Mr. 
Kaufmann, concerning running in, operating normally. All 
these terms were very nebulous in the contract, and we 
never agreed, to my knowledge, on what running in meant, 
what operating normally meant, all along. I mean even 
to the end, because the equipment never aid run normally, 
we never really got to the point where we decided what 
that meant. 

Q. I’d like to show you, Mr. Dunstan, a copy of (287) 
Plaintiff’s Exhibit P-12 in evidence, which is a letter from 
you to Mr. Kaufmann, dated January 22, 1968. 

Do you recall sending that letter? A. Yes. 

Q. And does that set forth what was agreeable to you 
as an appropriate definition for ‘‘operating normally?’’ A. 
Yes; we had to come up with some definitive constraints 
that would allow us to turn the equipment over to them, and 
these were the ones I felt that they would agree to. 

Q. And this was the proposal that you sent. <A. Right. 

Q. And do you recall whether or not Mr. Kaufmann 
accepted the proposal? A. Oh, he sort of hedged on it. 

I felt in the long run he may have accepted it but he 
never did at the time. 

Q. Now, at this meeting on January 8, 1966, Mr. Dun- 
stan, do you recall any other discussion? A. Yes. We 
had a numr of discussions about Billett, them selling us 
other alvv:i:.um, plus we had discussions about the costs. 
I foli thar the eests that they were charging us were much 
4.9 hig: .ind we had some questions on the transfer 
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price. The transfer price was never (388) established 
for the run in period, the vverating normally period, or 
any of these things. 

There was also a problem that in our pricing our fin- 
ished wire that the costs that they were charging us seemed 
high and maybe didn’t allow us to be competitive, and we 
had some discussion about that. 

Q. Do you recall any other diseussion, Mr. Dunstan, 
at the meeting? A. Not specifically. 

Q. Do you recall any discussion about maintenance? A. 
Oh, this came in the cost. We had long discussions—the 
fact that they were charging us toe much—we had a long 
discussion that, nut only were they charging us too much, 
they were giving us their most inefficient people, both in 
supervision and in maintenance, and that we felt that they 
had to reassign both their supervision, their direct labor, 
and their maintenance peuple, because I felt that this was 
a very simall operation in an extremely large plant, and I 
felt it was sort of the stepson and was not getting proper 
attention, and therefore I felt we were not getting the 
proper cooperation from them to really make the equip- 
ment run as quickly as I would !ike to see it run. 

Q. Well, following this meeting, Mr. Dunstan, did Mr. 
Kilburn continue to report to you as a matter of chain of 
(389) command at Essex? <A. Yes, he did. 

Q. And did he, in fact, report to you from time to time? 
A. Yes, and— 


Mr. Topkis: The question has been answered, | 
believe, your Honor. 


Q. Would you tell us, Mr. Dunstan, to the best of your 
recollection, what the frequency of the report was from Mr. 
Kilburn? A. Oh, I would say almost weekly, but we would 
skip some weeks when I wouldn’t talk to him. Hither he 
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would be back in Marion or I would call him to see what 
was going on. 

Q. Were these oral reports or written reports or what, 
do you remember, Mr. Dunstan? A. I am sure he sent me 
some written reports, but most of them were oral. 

Q. Would you give us the substance of Mr. Kilburn’s 
reports as you can best recollect them? 


Mr. Topkis: Objection, your Honor, as hearsay. 
Mr. Kilburn is going to be a witness here. He can 
testify as to any frets. This witness can have noth- 
ing but Mr. Kilburn’s hearsay version of it. 

The Court: What do you say, Mr. Hamilton? 

(39>) Mr. Hamilton: Well, he can receive re- 
ports from Mr. Kilburn, your Honor. I believe 
those reports went into his judgments insofar as 
actions that he subsequently took, whether true or 
false, they were at least a basis for his action and 
I think he’s entitled to testify. 

The Court: The objection is it is hearsay. I 
gather the hearsay objection is cured by the fact 
that Mr. Kilburn will be here. 

Mr. Hamilton: He will be here later today, your 
Honor. 

The Court: Overruled. 


Q. Do you remember the question, Mr. Dunstan? 


Mr. Topkis: Your Honor, it is still hearsay 
whether Mr. Hamilton is going to be here or not. 

The Court: But there is no hearsay objection 
when the witness is available for cross examination, 
is there? There is a hearsay objection only when 
you don’t have an opportunity to cross examine the 
alleged declarant. 

Mr. Topkis: That is true, your Honor. 
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The Court: We will take it subject to his com- 
ing, of course. 

If he doesn’t come, it will be stricken, but Mr. 
Hamilton says he will. be here. 

Mr. Topkis: Very well, your Honor. 

(391) (Record read.) 


A. Yes, we had not sueceeded in attaining the production 
levels that we wanted, and I was pressuring him to get the 
production levels up, and he gave me a series of reasons 
why the production levels could not be attained. 

There was a number of reasons. The first one was that 
the wheel, the casting wheel, which is a wheel maybe 6 to 8 
feet in diameter, would warp almost immediately after we 
started casting aluminum. It was a question then whether 
the cooling system was adequate or whether the wheel was 
adequate, cr what the problems were. 

On an occasion after the January 8th meeting, I did go 
out there to get a report on the site and did see several 
bent wheels that couldn’t function properly. The spouts 
were also a major problem. The alignment of the wheel 
with the equipment was considered another problem. 

AMAX felt that it was aligned improperly, even though 
it was aligned in accordance with the drawings and dia- 
grams of Properzi. 

So we had three major problems. 

Q. Did you consult with Nichols Aluminum with (392) 
respect to these problems that you had heard about? A. 
Yes. I talked to Nichols about it, and asked them what they 
thought they could do to improve the situation; and asked 
them to give us recommendations of how we could get the 
machine operating. 

Q. Did there come a point in time when you got a re- 
sponse from Nichols to this inquiry? A. Yes. They made 
a proposal to us, stating what they would do for us, and 
sending out their crew and try to operate the machine. 
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Q. I show you, Mr. Dunstan, a copy of Pleintift : “'y- 
hibit P-24 in evidence, which is a letter from Niche: to 
you, dated May 2, 1968, and I ask you if that is the response 
from Nichols that you have just referred to. A. Yes, it is. 

Q. Upon receipt of that letter, Mr. Dunstan, what did 
you do? A. Well, to me, this was the crowning blow. We 
had a guaranteed contract that it would run at 14,000 
pounds per hour, and we received this letter, and there were 
several hedges in the letter that really bothered me. 

The first hedge was this concern about when the machine 
was operating, while operating, that could mean (393) 
anything. That could mean while operating, while opera- 
tors were standing there, or it could mean while it was 
operating, you know, while it was actually casting rod. 

If it meant while casting rod, this was not really above 
and beyond the point we had reached for short spaces of 
time. Our problem was that the machine broke down con- 
stantly, and could not be kept operating, so that we couldn’t 
get any consistent production. 

The other problem with it was that we had to insure— 
and I think you have to understand that we had no control 
over the people operating this equipment. They were 
AMAX people. The supervision was AMAX people. We 
had one person and maybe two, sometimes, engineers, out 
there. We did not control the operation. 

And so this stipulation provided you supply us with 
adequate metal, which we couldn’t control, adequate me- 
chanical and electrical maintenance, which we couldn’t con- 
trol, and both adequate supervisory and hourly personnel, 
which we could not supply. 

Q Have yeu exhausted your recollection, Mr. Dunstan, 
as to the conside: ations that went through your mind when 
you received this exhibit? A. Well, no, because there was 
one final (394) consideration which meant that the ma- 
chine, even under these circumstances, if we gave them 
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everything they wanted, that the machine was not operating 
up to specifications, and the =pecification that was guaran- 
teed was 14,000 pounds per hour, so that this company ad- 
mitted, in my opinion, that even with all conditions perfect, 
that they couldn’t operate the machine up to specifications. 

Q. Did you accept this offer from Nichols, Mr. Dunstan? 
A. No, this offer is what sort of stimulated us going on, 
making a decision to take the equipment out. 

Q. Do you recall when the decision was made, Mr. Dun- 
stan to take the equipment out? A. Almost immediately, 
because that letter bothered*me so much that I wanted to 
get on it right away. 

Q. Do you recall the .‘reumstances under which this 
decision was made? <A. It was—I had diseussiens with Mr. 
O'Malley, and we got in our legal department, in the per- 
son of Tom Seifert, and decided that this was what we had 
to G9, aud we proceeded to do it. 

Q. What was ‘‘this’’ that we had to do, Mr. Dunstan? 
(395) A. Remove the Properzi and restore the site. 

Q. And why did you conclude that this is what you had 
todo? A. Well, this is what the contract :aid. It said you 
have to do it promptly. And we had been trying approxi- 
mately six months to get it done, and we couldn’t. 

Q. Do you recall how you advised AMAX of this deci- 
sion? A. Yes. We sent them a letter, saying that we would 
take it out. 

Q. And is that letter Exhibit P-29, Mr. Dunstan, your 
letter to American Metal Climax dated May 10, 1968? 
A. Yes. 

Q. Do you recall receiving back from American Metal 
Climax their letter of May 17th, Exhibit P-31 in evidence? 
A. Yes. 

Q. And did you prepare a response to that letter from 
American Metal Climax? <A. Yes, we did. 
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Q. And is your response Exhibit P-33, a letter dated 
May 24, 1968? <A. Yes. 

Q. Do you recall whether or not you, in turn, (396) 
received a second letter from American Metal Climax? A. 
We had discussions. I’m not sure whether we received a 
second letter. 

Q. Let me show you, Mr. Dunstan, Exhibit P-34, which 
is a letter from American Metal Climax dated May 29th? 
A. Right. 

Q. Having looked at it, you recall receiving it? A. Yes. 

Q. I think you said that you had discussions with 
AMAX., 

Do you remember the timing of those discussions that 
you are talking about, Mr. Dunstan? A. Well, it was after 
that last letter, and we had a meeting in Detroit, and it was 
Mr. Furbacher, Mr. O’Malley, Mr. Clough and myself. 

Q. Let me back up for just a minute before I go into 
that meeting, Mr. Dunstan. 

I think you testified earlier, in connection with the Jan- 
uary 8, 196° meeting, that there had been some discussion 
at Intaleo concerning the costs that were being -harged to 
the Properzi operation, and particularly to Hssex; is that 
correct? A. Yes, sir. There is nothing in the contract 
(397) that specifies who would pay during either the run 
in period of the period to operating normally, or any of 
these things. And there was no specification on which costs 
we would pay and which we wouldn’t pay. 

The major issue that bothered me is that we were get- 
ting charged for fixed costs which were costs that they 
would have had had we not been there with the Properzi. 

Q. Well, subsequent to this meeting on January 8, 1968, 
did you have any further discussions with American Metal 
Climax on this subject of cost allocation? A. Yes, we did, 
because I continued to complain about the fact, the way the 
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costs were figured, and we did send cut our number one 
accountant who does this kind of work, out to Intaleo, to 
try to get an analysis of the costs and get an analysis of 
how they were allocated. 

One of the things that came up in that was that, although 
the Properzi was supposed to operate for us at somewhere 
between 15 and 18 million pounds annually, the costs were 
allocated on the capacity of the machine of 55 million 
pounds an hour. 

Q. You don’t mean 55 million pounds an hour. A. A 
year, I’m sorry, 55 million pounds a year— (398) and 
so this was like three times the allocation that we should 
have been given. 

Q. Do you recall when you sent your accountant out to 
Intaleo to look into these cost matters, Mr. Dunstan? A. I 
would guess it was in April. 

Q. April of 19687 A. ’68, right. 

Q. Do you know Mr. Clough of American Metal Climax? 
A. Yes, I do. 

Q. Do you recall when you first met Mr. Clough? A. I 
think it was at one of our meetings with Mr. Furbacher. 
I believe it was in Westchester. I’m not positive. We had 
a meeting with Mr. O’Malley and myseif, and I believe Mr. 
Clough attended that meeting. 

Q. And what was the substance of the discussions that 
took place at this meeting, as you best recollect them, Mr. 
Dunstan? A. Well, we discussed a number of topics. We 
discussed specifically the pot line that we were going to 
get, and there was a proposal that there was a site in New- 
fourdland for the pot line and that we would make a trip 
or that Mr. O’Malley and Mr. Furbacher would make a trip 
to there and look at the site for— 


(399) Mr. Topkis: Can we know the date of 
this meeting, your Honor? 
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Q. Yes, Mr. Dunstan, can you place that meeting in time 
to the best of your ability? A. The end of March or early 
April. 


Mr. Topkis: What year? 
The Witness: 1968. 


Q. Now, go ahead. You were giving us the substance 
of the discussions that took place at this meeting. A. We 
discussed our problems out at Intaico. We discussed their 
sale of billet to us. And we discussed also that—this unfair 
allocation of costs, and I think it was at that time Mr. 
Furbacher approved Mr. Funk going out to Intalco to look 
at the costs. 

Q. And Mr. Funk, in fact, went out, I presume? A. Mr. 
Funk did go out and did analyze the costs and did give me 
a report on what the costs were. 

(400) Q. Now, by the time that these contracts were 
terminated in May of 1968, Mr. Dunstan, had you resolved 
with American Metal Climax this dispute about the alloca- 
tion of costs? A. No. 

Q. Now, Mr. Dunstan, let me go back to where I inter- 
rupted you. I think you testified that after these four 
letters were exchanged, you had a meeting with American 
Metal Climax; is that correct? A. Yes, we had the meet- 
ing in Detroit that I mentioned. 

Q. Tell me approximately when that meeting was, to 
the best of your recollection. A. That was in early June. 

Q. Who attended? A. That was the one in the General 
Motors Building. 

It was Clough, O’Ma!!ey, Furbacher and myself. 

Q. Would you give us the substance of the ?'scussions 
that took place at that meeting? A. We discussed how we 
could reduce the loss to both companies on the Properzi, 
and one of the proposals was that we would sell the Prop- 
erzi to American Metal Climax. We discussed whether it 
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was more economical (401) for both companies to pull 
the Properzi out or to sell it to American Metal Climax 
and leave it there. 

Q. At the time of this meeting, Mr. Dunstan, had the 
Properzi been removed yet? A. No. It was installed and 
we had shut it down but it was in the condition it had been 
in before we shut it down. 

Q. Do you recall whether any specific proposals were 
made at this meeting with respect to the purchase or sale 
of the equipment to American Metal Climax? A. Yes. We 
made a proposal at what we ‘hought was a reduced figure 
of, I believe a million four, and said we would sell it to 
them for a million four, and Mr. Furbacher or Mr. Clough 
came back with the idea that they would buy it for $850,000. 

Q. You say ‘‘they came back.’’ Was that at this meet- 
ing, or was it later or what? A. I believe it was at iuat 
meeting. I believe it was at that meeting, or it was the next 
day, either one. It was right immediately as a response 
to that meeting. 

Q. Was the matter resolved at this particular time as 
to whether they would buy it? A. No; J had another dis- 
cussion, I believe, with (402) Mr. Clough and he turned 
down our offer. Then we had some discussion about the 
furnaces because the furnaces —once youstesr a furnace 
down, you tear out the whole lining and it’s useless. So 
there is a great expense in the furnaces, and we discussed 
trying to sell the furnaces and various parts of the equip- 
ment, none of which we could get together on on price. 

Q. Did you ever change your offer from a million four, 
to the best of your recollection? A. To th> best of my 
recollection, I didn’t. 

Q. Do you recall whether Mr. Clough ever changed his 
proposal of $850,000, as you recollect it? A. No, I’m pretty 
sure he didn’t because his was based on a smaller Properzi 
and he had some figures on that. 
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Q. Now, Mr. Dunstan, I want to show you a py of 
Plaintiff’s Exhibit P-2 in evidence, which is a letter dated 
June 7, 1968, from yourself to Nichols Aluminum Co pany. 
This is the letter that I essentially read into the record 
during the argument a few minutes ago. 

Do you recall sending that letter to Nichols? A. Yes. 

Q. Would you tell us what the circumstances were 
(403) under which that letter was sent? .\. Well, since 
the machine didn’t operate up to specifications, we felt it 
was Nichols’ responsibility and Properzi’s and OTT’s, and 
we felt we were sort of in the middle. We couldn’t make 
the AMAX crew do what we wanted, and we couldn’t get 
the equipment people to fix the equipment the way we 
wanted. So that we were really caught in the middle be- 
tween both of them. There was nothing we could do. 

Since we had that letter of June 2nd, which we have 
just talked about, which was a proposal by Nichols to run 
the machine, to me that was definite proof— 

Q. You mean May 2nd? A. May 2nd letter, I’m sorry. 
__was definite proof that they couldn’t even run it at 
their guaranteed speeds. And, ‘herefore, it meant that the 
equipment was not proper. 

Q. And you sent this letter? A. Right. 

Q. Do you recall whether you got a response from the 
Nichols people, Mr. Dunstan? A. Yes, I know we got a 
response from them. They waated to have a meeting about 
it and discuss it. 

(404) Q. Did you have a meeting with them? A. Yes. 
We had « meeting in Chicago at O’Hare Airport. 


(405) Q. Mr. Dunstan, do you recall who attended this 
meeting at O’Hare? A. Yes. It was Jim Morris of 
Nichols, Charlie (406) Kilburn and myself and Murphy. 
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Q. Who was Mr. Murphy? A. He was the fellow from 
Nichols. 
Mr. Topkis: What is the date of this meeting? 


Q. Do you know the date of the meeting? A. I do. 
June 21st. 

Q. Look at Exhibit D-273 for identification and tell me 
when you prepared that exhibit. A. Yes. I would have 
prepared it immediately after the meeting. 

Q. It indicates in the upper left-hand corner June 21st 
is that correct? A. That is correct. 

Q. And that is your basis for the statement that the 
meeting was on June 21, 1968? A. Right. 

Q. Now, tell me, Mr. Dunstan, to the best of your recol- 
lectio the substance of the discussions that took place at 
that meeting, telling us, 1f you can, who said what and what 
other people’s responses were. A. Well, I know that we 
complained and said that there was—the equipment didn’t 
run and couldn’t run, and that -ve were going to take it out 
because of this reason. And unless they had some specific 
eviderse (407) that any equipment—there were two oth- 
er installations in the country at the time—if they had any 
specific evidence that either of the other two installations 
were meeting specifications, that they would have a valid 
argument. 

However, it turned out that in one case they weren’t 
allowed to see the equipment—I believe in both cases they 
weren’t allowed to see the equipment. In one case, the peo- 
ple wouldn’t even tell them what they had done to modify 
the equipment. So that their evidence to me was not suffi- 
cient to say that the equipment, you know, could operate. 

So then I said that we want our money back. 

Q. Do you recall anything else about the meeting, Mr. 
Dunstan, other than what you have just testified to? A. 
No. 
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Q. Do you recall whether or not at this point in time 
the Properzi had in fact been removed from the Intalco 
plant? A. No. To my knowledge, it had not. 

Q. Do you remember whether that point was discussed 
at the meeting? A. Yes. As I said before, we said we 
were going (408) to take it out and we are going to pro- 
ceed with it and we are going to do it as fast as we can. 

Q. Now, does this memorandum, Mr. Dunstan, record, 
to the best of your knowledge, the substance of the discus- 
sions that took place at that meeting? A. Yes. 


Mr. Hamilton: I offer it in evidence. 


* * * 


Q. Would you read that last entry, just to yourself, Mr. 
Dunstan, after the word ‘‘Dunstan,’’ and tell me if that 
refreshes your recollection as to the status of (409) the 
removal operation at this particular point in time? A. Yes. 

Q. Would you tell us what the status was? A. Yes, that 
we would proceed with the removal on the following Mon- 
day, and this, as I recall, was Thursday or b'riday. You 


ron tell by the dates. 
. I think June 21st the record will indicate is a Thurs- 


Q. Following this meeting on June 21, 1968 at O’Hare, 
Mr. Dunstan, what then happened? A. Well, Kilburn went 
out to Intaleo and made arrangements to take out the Prop- 
erzi. He went to see the plant manager or his assistant and 
told him that he (410) had been given instructions to 
come out and get a contractor and come in and tear out the 
Properzi. 

Q. And did Mr. Kilburn report to yout A. Yes, he did. 

Q. As to what happened? <A. Yes, because I was anx- 
‘ous to know if he had any difficulty, and he didn’t have any 
difficulty and he proceeded with the removal, 
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Q. And what did you then do, Mr. Dunstan? A. Well, 
then, when we knew that the equipment was e«ing to be 
removed, we decided that we had to get with Nichols and 
with the people from Properzi and get them to take the 
equipment back. This is what we proceeded to ao. 

* * * 


(417) Q. At this point in time, Mr. Dunstan, late June, 
early July 1968, had you resolved with Mr. Clough the dis- 
pute that you previously talked about concerning the allo- 
cation of costs? A. No. We had never resolved that, and 
there were some impending invoices that they had sent us 
that we had not paid. 

Q. I show you, Mr. Dunstan, a copy of Exhibit D-11, 
which is a letter from Mr. Clough to you dated June 25, 
1968, and I ask you if you received that letter? A. Yes. 

Q. Does that relate to this controversy over the alloca- 
tion of costs? A. Yes. 


Mr. Hamilton: I would like to offer Exhibit D-11 
in evidence. 
Mr. Topkis: No objection, your Honor. 


(18) (Defendant’s Exhibit D-11 is received in 
evidence. ) 


Q. Did you respond to Defendant’s Exhibit D-11, Mr. 
Dunstan? <A. I think I ealled him up and asked if we could 
have a meeting and try to settle it. 

Q. Do you recall whether or not you wrote him a letter 
as well? A. I think I may have written him a letter. I am 
not sure. 

Q. Let me show you, Mr. Dunstan, Plaintiff’s Exhibit 
P-19 in evidence, which is a letter from you to Mr. Clough 
dated July 5, 1968. and I ask 7ou if you reeall sending that 
letter? A. Yes, I do. 
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- Q. And did that letter set forth your understanding of 
the dispute on fixed changes that was pending at that time? 
A. Yes, it did. 

* * * 

(433) Q. Mr. Dunstan, there has been some talk in this 
case about the contract that Essex has with Alcoa. 

Are you aware of the existence of an agreement between 
Essex and Alcoa for the purchase of aluminum? A. Yes, 
I am. 

Q@. I show you, Mr. Dunstan, Exhibit P-53, which is a 
letter from Alcoa to Essex, dated December 27, 1967. 
(434) Is that part of the agreement? A. Yes. 

Q. And is Exhibit P-54, which is an agreement signed 
on December 26, 1967, is that likewise part of the agree- 
ment with Aleoa? A. Right. 

Q. Did you have any role in the negotiation of those 
two contracts or those two agreements with Alcoa? A. I 
sat in on some of the meetings that led up to that agreement. 

Q. Do you remember the period of ‘ime that these meet- 
ings occurred in? A. I’m sure we started, oh, at least two 
or three months before the contract was signed, because 
there were a lot of things that had to be worked out in the 
agreement. 

Q. Did Essex’ obligation to American Metal Climax, 
under the two contracts relating to the Properzi, play any 
role in the negotiation of the Alcoa contract? 


Mr. Topkis: I’m not sure I understand the ques- 
tion. 

Is the question, was that subject discussed with 
Aleoat? 

Mr. Hamilton: No, it isn’t. 

(435) Mr. Topkis: Well, then, it seems to me 
the question calls for the working of the witness’ 
mind or somebody’s mind. I don’t know quite whose. 

It doesn’t seem to be likely to produce real evi- 
dence. 
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The Court: Well, the question calls for a con- 
clusion on the part of the witness. 


Q. Let me ask you this, Mr. Dunstan: When you were 
negotiating or participating in the meetings with Alcoa, 
were you aware of the AMAX contract? A. Yes. 

Q. Were you aware of the amounts of aluminum that 
were to be delivered by American Metal Climax to Essex, 
pursuant to those contracts? A. Yes. 

Q. Was the Alcoa contract intended to be a substitute 
for that source of aluminum? A. No. 

Q. What relationship did it have, if any, to the AMAX 
contracts? A. We felt we needed the total amount, both 
from AMAX and Aleva, 

Q. Who took the lead with respect to Essex, Mr. Dun- 
stan, in those negotiations with Alcoa? (436) <A. Mr. 
O’Malley. 

Q. Who is responsible, Mr. Dunstan, at Essex for the 
purchase of metal, or who was in 1967 ond 1968? <A. I had 
minor responsibility for some parts of it, but Mr. O’Malley 
had the overall responsibility because it affected a number 
oi divisions, and not only my division. 


Mr. Hamilton: May I have just a moment, your 
Honor? I mislaid an exhibit here. 

The Court: Yes. 
(Pause. ) 


Q. Mr. Dunstan, I’d iike to show you a copy of Plain- 
tiff’s Exhibit P-71 for identification, which is a memoran- 
dum you wrote to Mr. O’Malley on April 8, 1968; isn’t that 
correct? A. Yes, that’s correct. 

Q. What was the purpose of writing that memorandum, 
Mr. Dunstan? A. Well, the purpose was to analyze at the 
time our aluminum commitments, both for the purchase of 
commitments and commitments to the various divisions for 
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aluminum; and the purpose was to indicate that we had to 
—well, it shows here that we had a surplus of 5 million 
pounds of aluminum, out of 40 million commitment. 

(487) Q. This was on April 8, 1968? A. Right. 

Q. And it indicates that you had a surplus of aluminum 
of 5 million pounds out of a 40 million? A. Right. 

Q. Now, you sent this memorandum to Mr. O’Malley? 
A. Right. 

Q. Do you recall whether or not he responded in any 
way? A. Yes. He said, ‘‘Don’t worry about it, because 
I believe there are going to be some strikes in the aluminum 
industry and we’re proceeding with our program,’’ which 
I had known about, ‘‘to purchase aluminum extruders.”’ 

We were purchasing a series of aluminum extruders. 
These are companies that take aluminum and extrude win- 
dows and doors and things like this. 

And sc he told me not to worry about it for those two 
reasons, the strike and he was proceeding with this cam- 
paign we had to aequire aluminum extruders. 

Q. Tell me a little bit more about this campaign to ac- 
quire aluminum extruders, Mr. Dunstan. Would you ex- 
plain what you mean by that? A. We had over at least a 
five-year period in our long-range planning decided that 
the only way Essex (438) could be competitive with alu- 
minum cable was to eventually end up with a pot line; so 
that we had to have a joint venture with a pot line with 
somebody, and our campaign, we realized that the competi- 
tive position, our competitive position in the market place, 
until we had gotten pot line metal directly to us, was not 
very good, and we didn’t feel that we could build up our 
wire capacity to use the quantities of aluminum like a hun- 
dred million pounds or 125 million pounds a year in the 
wire business initially. We felt that if we could buy alu- 
minum fabricators who use a lot of aluminum ard who 
would take very little investment to purchase, that we would 
end up with a usage of aluminum of the quantities that 
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would make us eligible to be a pot line partner with some- 
body. And that was basically the long-range plan, and 
that’s why we’re interested in a pot \ine with AMAX or 
a pot line with whoever we could get, frankly. 

(439) Q. Did you ever reach an agreement on a pet 
line with anyone, Mr. Dunstan? A. We never have. 

Q. Do you recall how many of these extrusion companies 
were purchased during this period of time, let’s say 1967, 
1968? A. I know of at least three. I’m sure there were 
more. 

Q. Now, you referred in the memorandum that we were 
just looking at dated April 8, 1968, to a surplus of alumi- 
num of 5 million pounds, A. Right. 

Q. Do you know whether, in fact, you had a surplus 
aluminum of 5 million pounds at that time? A. If my note 
says we had it at that time, I would say we had it at that 
time. I think that’s a projected figure, though. It’s not 
a figure at the time, is it? 

Q. Do you recall what your situation was with respect 
to surplus aluminum, if any, by July of 1968? A. Well, by 
that time, I believe we purchased another aluminum ex- 
truder and it appeared that we were going to be short of 
aluminum, and there was an Alcoa strike, so we were going 
to be short of aluminum then. 

Q. Do you recall what happened to Essex’ aluminum 
(440) requirements throughout the remainder of 1968; 
that is, the period subsequent to July of 19681 A. They 
kept increasing and increasing all elong. 


* * * 


+41) Q. Mr. Dunstan, before the luncheon recess, I 
was talking with you about Essex Aluminum requirements 
during the year 1968. 

Did you, in the normal course of your duties in 1968, 
receive memoranda from time to time, from Mr. Murray 
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on the subjec: of aluminum requirements and aluminum 
distribution? A. Yes. 

It was a report #at ‘vas seni, I. ‘ieve, monthly on our 
consumption anc stock of aiuminum. 

Q. Now, Mr. Du.stan, I show you Defendant’s Exhibit 
D-752 and I ask if that is a memorandum of th: * type which 
you received on or about July 22, 1968, ‘rom Mr. Murray? 
A. Correct. 

Mr. Hamilton: I offer it in evidence. 
Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-725 received in evi- 
dence.) 


Q. And Mr. Dunstan, is Exhibit P-64 another such 
(442) memoranda from Mr. Murray which you received 
on or about October 14, 19681 A. Yes. 


Mr. Hamilton: I offer P-64 in evidence. I beg 
your rardon, it is in evidence already. 


Q. Mr. Dunstan, I show you a copy of Exhibit P-6, which 
morandum that you prepared on December 18, 1968, 
aud i ask if that is a memo that you sent to Mr. O'Malley 
it that time concerning the aluminum requirements of 
ids-ex? <A. Yes, it is. 
Mr. Hamilton: I offer Defendant’s P-6 in evi- 
dence. 
Mr. Topkis: No objection, your Honor. 
(Defendant’s Exhibit P-6 received in evidence. ) 


(443) By Mr. Hamilton: - 


Q. Now, Mr. Dunstan, I think you testified that yon 
succeeded Mr. Publow in either late November or early 
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December (444) of 1967, isn’t that corre ‘*? A. I didn’t 
succeed him. 

Q. I’m sorry. I didn’t mean to misstate , » ur testimony. 
What happened at that time? A. At «hat time, his division 
had the whole alur’’... 1 operation, which included the new 
Paducah plant, anu che Bellingham plant. The division 
was then because the Paducah plant wasn’t operating satis- 
factorily, Mr. Publow was told to concentrate on that plant 
and the Bellingh..m operation would be moved to my divi- 
sion, which at that time was the wire and cable division. 

Q. By the Bellingham operation, you mean the Prop- 
erzi? A. The Properzi at Intalco. : 

Q. Subsequent to December of 1967, did Mr. Publow 
have any responsibility at all with respect to that Intalco 
operation? A. No. 

* * * 

(445) Mr. Hamilton: Well, your Honor, Mr. 
Topkis has offered Mr. Publow’s deposition testi- 
mony, and all I am trying to establish is that he was 
letting, he had a health problem which was related 
to aleohol, ne subsequently had a serious health prob- 
lem and died from it, but he was a man that was 
fired by Mr. Dunstan in or about June of 1968. 

(446) Mr. Topkis: There is no dispute about 
that at all. 

~ Mr. Hamilton: All right. Then I have no fur- 
ther questions on that. 


Q. Mr. Dunstan, over the weekend have you had an 
opportunity to review Plaintiff’s Exhibit P-102, which is 
the calculations shown on the blackboard? A. Yes, I have. 

The Court: May I just take a minute io find 


that. 
All right. 
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Q. Now, in the course of that review, Mr. Dunstan, did 
you know that the cost assumed in this calculation for the 
rod was 17 cents a pound? A. Yes. 

(447) Q. And that 17 cents a pound is the cost of the 
rod that was actually delivered to Essex, is that correct? 


Mr. Topkis: Well, actually, delivered to Essex? 
Mr. Hamilton: Withdrawn. I’m sorry, you’re 
right. 


Q. Did you make a calculation of what the actual cost 
was to Essex of the rod that it received from Intaleo? A. 
Yes, I did. 

Mr. Hami!ton: Now, your Honor, I had origi- 
nally planned to have Mr. Dunstan go to the black- 
board and illustrate his calculation. In order to do 
that, he would have to erase that. I tried to turn 
the blackboard over, but it won’t turn over and re- 
main on the stand. 

I have made a copy of his calculation and perhaps 
it world be satisfactory if I gave you and everyone 
a copy of it and then he can cxplain it at that point. 

The Court: Yes. 

(Pause.) 


Q. Now, I have marked for identification as your cal- 
culation on the aciual cost, Mr. Dunstan, Exhibit 726. Is 
that what you have there? A. Yes, D-726. 

(448) Q. Now, will you explain to her Honor the 
nature of the calculation that is reflected on Exhibit D-726 
for identification? A. Yes. 

Trying to understand where they would get that 17 
cents, I went back and looked at the actual costs o* the 
material that they delivered to us. So we put—and then 
we had to get some figures of actual shipments. Now, they 
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had said that they shipped 2 million i. The figures that I 
had available and obtained from the invoices are the aster- 
isk on that page, 1,789,925 pounds. 

Q. And that is reflected in the first footnote? A. Yes, 
that is the first asterisk there. 


Mr. Hamilton: Your Honor, I should say that 
those are based, as poixted out there in the foot- 
note, on Exhibits D-155 to 160 and P-48. Those ex- 
hibits will be put in through Mr. Kilburn. I had 
originally expected Mr. Kilburn to be on ahead of 
Mr. Dunstan, but they will be offered at least at 
that time. 

The Court: All right. 


A. So there was another error that appeared that shows 
on the board, 106,900. It should have been 2 point 1 from 
108, because the contract was six years for 18 million 
pounds a year, and using their figures, we should have 
(449) come up with future shipments of a hundred five, 
nine hundred thousand pounds. 

Now, AMAX’ total invoices to Essex during the opera- 
tion of this equipment was $660,000 and that figure is down 
on the fourth line there. This does not include the cost to 
Essex of various pieces of equipment that had to be pur- 
chased, like we few a casting wheel over from Italy, and 
certain things like this, which were not reflected in these 
cosis because they never went to AMAX. This is AMAX’ 
invoices to us. 

Q. That 660,678 is the total of the AMAX invoices to 
Essex? <A. That is correct. 

Q. That is reflected on Exhibit P-103 in evidence. A. 
Right. And if we take their figure, which gives us the 
worst condition for Essex, and we divide the 660,000 by 
2,100,000 pounds, which they say was delivered, it indi- 
cates that the cost of the aluminum that they gave us was 
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314% cents in comparison with the 17 cents that shows on 
the board over there. 


Mr. Topkis: Well, that is comparing ap,.<s and 
oranges, your Honor. 

Mr. Hamilton: Do you mind if he finishes his 
(450) explanation, Mr. Topkis, and then you can 
cross-examine when I finish, but I do object to him 
interrupting the witness and his explanation. 

Mr. ‘'opkis: Well, your Honor— 

The Court: I think that’s right, Mr. Topkis. You 
can cross-examine the witness later. 

Mr. Topkis: All right, your Honor. 


A. If you look at the figure below, using our own stuup- 
ments of 1,789,000 pounds, the figure then becomes 36.9 
cents per pound that was the cost to Essex of the alumi- 
num delivered from the Properzi while it was operating 
in Bellingham. 

Q. Now, let me make sure I understand this, Mr. Dun- 
stan. 

The 31.5 cent figure and the 36.9 cent figure, that is 
for cost per pound to Essex? A. That’s correct. 

Q. And that includes the cost of aluminum as well as 
the cost of converting it into rod? A. That is correct. 

Q. All right. Now would you go ahead? A. All right. 

Since we had made an agreement that the aluminum 
cost would be 22.1 cents for this amount that was (451) 
transferred, we must subtract that, and we get an actual 
conversion cost of the aluminum that was converted of 
9.4 cents, and that is the figure that is (a), next to (a) 
there. 

Then, if we bad done that with our figures, it would 
have been 14.8 cents. 

Q. What does that represent, Mr. Dunstan? A. That 
represents what AMAX billed us for the conversion. 
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Q. The 22.1 cents which is the T-ingot selling price, 
now that appears right up here on Exhibit 102, does it not? 
A. Right, that is the selling price of T-ingot which they 
charged us for because they said they could have shipped 
it as T-ingot. 

Q. And you subtracted that from the cost to Essex and 
you say the difference there is the conversion cost of 
changing aluminum T-ingot into rod? A. Not T-inget; 
hot metal. 

Q. Hot meial into rod? A. Right. So it could eit.er 
be, using their figures, 9.4 cents, using the figures that we 
can substantiate, it would be 14.8 cents. 

Q. All right. (452) A. And this relates to the esti- 
mated conversion cost that AMAX estimated on the board 
there of .8 cents, the double-o 86 dollars shown here, the 
(h) is the same 8/10ths of a vent shown on the board under 
T-ingot, less 8/10ths that gave you the 16.2 on the board. 

So this was an indication of the actual operating costs 
at American Metal Climax’ plant, Intalco, in Bellingham. 

(453) Q. All right. 

Now, what conclusion do you draw from that, Mr. Dun- 
stan? A. The conclusion jou draw is that it meant, to 
make those profit figures over there, AMAX was going to 
have to take steps that reduced their cost from 9 cents a 
pound conversion to 8/10ths of a cent per pound conver- 
sion. 

Q. In other words, the actual conversion rate up to 
this point had been 9.4 cents a pound? A. Right. 

Q. And those profits there assumed they could get that 
down to 0.8 cents a pound? A. Right. Not 0.8 cents, 
8/10ths of a cent. 

Q. 0.8. A. 0.8. 

08, I thought you said. 

Q. Now, did you make any other calculations, Mr. Dun- 
stan, to check the validity of the matevial reflected on the 
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blackboard? A. Yes. I wanted to question whether, if 
they had gotten the Okonite contract as they said, whether 
they would have lost—in fact, was it impossible to handle 
the Okonite contract alone. 

Q. Just a moment, Mr. Dunstan. 


(454) Mr. Hamilton: I would like to offer, your 
Honor, D-726. 

The Court: Any objection? 

Me. Tepkis: As a calculation, your Honor, no 
object 


(Detendant’s Exhibit D-726 received in evi- 
dence.) 


Q. You started to say, Mr. Dunstan, you had made a 
eatculation relating to the Okonite contract. Is that cal- 
culation reflected in Exhibit D-727? A. Yes, it is. I took 
the Okonite figures here—to get this Okonite figure, I took 
the AMAX figures that appeared on a letter of May 29th. 

Q. That is Exhibit P-30, is that correct, Mr. Dunstan? 
A. Yes. 

Q. Exhibit D-30, rather. A. So, what I did was look 
at that and, say, they came up with a figure of .17053 cents, 
which appears as the total on about the fifth line down 
under 70 per cent. And then go up and analyze the cost, 
and there is an indication that the molten metal would be 
the same per pound because that’s a variable cost. The 
machine cost would be a variable cost because of the hours 
the machine (455) ran. The shipping cost is a variable 
cost. 

The only fixed cost would be the dross recovery cost, 
which would be a variable cost, and the rent and the plant 
alloex‘ion to the cast house would be a fixed cost. Because 
AMAX would only have a contract for approximately half 
as much aluminum in poundage, that fixed cost would still 
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remain the same. It meant that their fixed cost of .0045 
cents would actually double. So that we have to double that 
cost. This represents the third line on this diagram, on 
this calculation of .17484 cents, which would have been the 
increased cost of the Okonite rod provided Essex’ con- 
tract was lost. 

Q. Let me stop you just a minute, Mr. Dunstan. You 
started with Exhibit D-30, is that correct? A. Yes. 

Q. That’s the memo from Mr. Briggs to Mr. Cleugh? 
A. Right. 

Q. And that calculates how Mr. Briggs came up with 
the figure of 17.0 cents a pound as the cost number, which 
is reflected also on the blackboard? A. Yes. 

Q. You examined the elements of that 17 cent figure 
and you tried to determine which ones would change 
(456) if the Essex contract was gone and the; only had 
Okonite; is that correct? A. That’s correct. A variable 
cost is a cost that varies with volume, so that as the volume 
changes, it changes directly. It’s a unit cost per volume, 
where a fixed cost would be the building, the equipment, 
which does not change with volume. You have tu pay the 
same amount of taxes, the same depreciation for the fixed 
cost. 

Q. And you said that the only one that would change 
was the random plant allocation to the cast house, is that 
correct?) A. That’s correct. 

Q. What did you then do? A. Then I said that they 
have approximately half as much—actually, they would 
Lave more than half as much. I have been sort of giving 
absolute minimums. They said okay, if they have half as 
much poundage, then the cost per pound will be twice as 
much. 

Q. That is how you get the 17484 that is shown on the 
third line of your Exhibit D-727? A. That’s correct. 

Q. Now, you have that 17484 figure. What did you 
then do? (457) A. Then I took the Okonite net figure 
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on the board over there of 25.02 and subtracted the 17484 
to get the potential profit of the Okonite contract alone. 

Taking that away, I got .0754. 

Q. Which is the profit that Okonite would have had of 
7.54 cents a pound? A. That’s right. 

Q. You then what? A. Not Okonite would have had. 
AMAX wouid have had, if they had the Okonite contract. 

Q. I’m sorry, you’re correct. A. Then Okonite, you 
multiply by their total poundage of 120 million pounds and 
we come up that the profit on Okonite contract would 
actually have been 9 million 04 poundage, 9 million and 
48 thousand dollars. 

Now, using the same calculations they did over there, 
j must subtract to see the differential of the contract, 
the T-ingot cost of the 5.9 cents of the 120 million pounds, 
and that gave us 7 million 080. 

Then, because they would have made that profit any- 
way, the value of the Okonite contract would have been 
$1,968,000. 

Q. This is the value of the Okoni.e contract, (458) 
even assuming Essex’ contract was out of the picture? 
A. That’s correct. 

Q. All right. A. Now, there is one other factor that is 
not in there. If we had sold them the Properzi, they would 
have had depreciation on it and they calculated the depre- 
ciation on it as part of this exhibit, the second page of 
Exhibit D-30. They said that the depreciation would be 
12 years times a million five hundred thousand dollars. 

Ve offered it to them for a million four, so the deprecia- 
tion would be less. But using their figures of $125,000 a 
year and the contract would have run 5 years, the depre- 
ciation would have been $625,000. 

So that they could kave made on the Okonite contract 
without the Essex contract $1,345,000. 

Q. $1,343,000. A. I’m sorry, $1,343,000. 
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Q. What conclusion do you draw from that, Mr. Dun- 
stan? A. I conclude that the business decision not to take 
the Okonite contract must have been based either on the 
fact that AMAX didn’t believe that they could get their 
cost down from the 9 cents a pound to the 8/10ths of a cent 
a pound, or they just didn’t figure. There (459) is some- 
thing wrong with their figures someplace that would allow 
them to give up $1,343,000 if it was as easy to get as is 
indicated by these figures. 

Q. Did you make a caleulation, Mr. Dunstan, as to what 
the cost was that Essex actually experienced at Boonville 
for the conversion of hot metal to rod? A. Yes. I had a 
recollection that our costs initially at Boonville— 


Mr. Topkis: Excuse me, your Honor. The wit- 
ness is not answering the question. He was asked if 
he made a calculation and now he is telling us about 
a recollection. If he has a calculation I suppose that 
would be responsive. 

The Court: All right. 

Q. Well, Mr. Dunstan, I show you an exhibit which has 
been marked as Defendant’s Exhibit D-128 for identifica- 
tion. Do you have a copy of that in front uf you? A. Yes. 


Mr. Hamilton: Your Honor, before I forget it, 
I would like to offer Exhibit D-727 into evidence, 
which is the calculation we just went through. 

Mr. Topkis: Again, as a calculation, your Honor, 
no objection. 


(460) (Defendant’s Exhibit D-727 received in 
evidence.) 


4. Now, Mr. Dunstan, you have in front of you D-728. 
Would you explain to what is shown on Exhibit D-728? 
A. Yes. We went through the same calculations that are 
on the board there, except we put in the cosi, the actual 
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conversion costs that we had in our operation at Boonville. 
And these actual costs on this equipment ended up to be 
9.64 cents instead of the 8/10ths of a cent. 

Q. So if I understand you correctly, Mr. Dunstan, you 
endeavored to repeat this calculation, but instead of using 
the 17 cent figure, which is the one that was forecast by 
Mr. Briggs, you endeavored to use the actual costs at 
Boonville which Essex experienced? 

Am I correct?’ A. That’s correct. 


Mr. Topkis: Excuse me, your Honor. Unless 
and until we have actual proof of that actual cost at 
Boonville, I suggest that this testimony is incompe- 
tent. It’s without founde ion. There is no testi- 
mony at the moment ab.at what Essex’ cost at 
Boonville actually was. I am not sure how relevant 
it will be anyway, since what we are talking about 
here is AMAX’ cost (461 at Intaleo. But saving 
that for the moment, I can't see how this witness 
can testify about Essex’ cost to Boonville. 


Q. Let me ask you this, Mr. Dunstan: 
When did you leave Essex? A. September of 1969. 
Q. Was the Bow:.viile plant in operation at that time? 
A. Yes, it was. 
Q. Was it under your jurisdiction? A. Yes, it was. 
Q. Are you aware of what the costs were being exper- 
ienced at Boonville for converting hot metal into rod 
through the Properzi? A. Yes, a range of what the costs 
were. 
Q. What was the range, as you recall? 
Mr. Topkis: Objection, your Honor. IT can’t 
possibly cross-examine this witness’ recollection. 
With Mr. Briggs, we had a memorandum that 
was prepared contemporrneously. It spelled out 
every detail. This man can give me any figure in 
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the world and I have no way of either challenging 
it or verifying it. 
I submit his testimony is incompetent. 


* * * 


(465) Q. But in the normal course of events, Mr. 
Dunstan, did you see accounting records from the Boon- 
ville plant? <A. Yes. 

Q. Did you diseuss those with the managers and the 
accountants at Boonville? A. Yes. 

Q. Was this done on a regular basis? A. Yes. 

Q. Did this inelude cost information? A. Yes. 

Q. Is it this review that forms a basis for the recol- 
lection which you have as to those cost figures? A. Yes. 


The Court: I think he ean testify as to his recol- 
lection, and the objection goes to the weight rather 
than the admissibility. 

Mr. Topkis: Having in mind then, your Honor, 
that this witness left in September of 1969, a few 
months after this machine first began operating in 
Boonville, that I take it is the question. 

The Court: Well, the question is directed to the 
(466) time he was there, isn’t it? 

Mr. Hamilton: Yes, your Honor, it is. 

Mr. Topkis: Your Honor, just to press this for 
a moment to suggest to your Honor how little weight 
this is worth, so as to be worthless, let me call to 
your Honor’s attention that my friend has given us 
production figures on this machine at Boonville. 

In the months that this man was there, april, 
they produced 225,000 pounds of rod; May, 176,000; 
June, 897,000; July, i million 293; August, a million 
417. Then on to am ilion 700 after he left, and so on. 

So what figures is he going to give us, the early 
ones, the late ones, the average? How am I pos- 
sibly going to cross examine him meaningfully about 
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his vague recollection of something that happened 
five years ago? 

The Court: Well, let me see if I understand you. 

You have in your hand the actual costs? 

Mr. Topkis: No, the production figures. 

The Court: The production figures? 

Mr. Topkis: Yes, of rod produced at Boonville 
as supplied to me. There was a five-fold multiplica- 
tion in four months. I daresay that would have had 
an effect on costs. Whether this man is going to 
tell us about the costs (467) at the time begin- 
ning or end— 

The Court: I thought we agreed he is going to 
tell us about when he was there, not when he wasn’t 
there. 

Mr. Topkis: He was only there for five months. 

The Court: The first five months of that produc- 
tion record you have there, that’s what he is going 
to tell us about, when he was there, what he remem- 
bers the cost to be. Is that it? 

Mr. Topkis: I suppose. 

The Court: And the question is whether he can 
testify as to his recollection. The answer to that is 
yes. His testimony is, therefore, admissible. Your 
objection goes to the weight the Court ought to 
attribute to it. 

You can argue that how could he possibly re 
member that kind of detailed information. Then 
the evidence will be determined by the Court as to 
its weight. 

Mr. Topkis: Very well, your Honor. 


Q. Now, Mr. Dunstan, to the best of your recollection, 
what were the costs being incurred at Boonville from the 
time that the Properzi started up in 1969 until you left 
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in September of 1969? A. In the range of three to four 
cents a pound. 

Q. Iam sorry? A. In the range of three to four cents 
a pound. 

(468) Q. And which figure on the blackboard, Mr. 
Dunstan, does that recollection of three to four cents a 
pound correspond to? A. Well, that would be equal to the 
8/10th of a cent. 

Q. So the actual experience at Boonville during this 
period of time was three to four cents a pound, as the cost 
incurred, and th 7 have used in their damage calculation 
a figure of 0.8 ceuts per pound, is that correct? A. That’s 
correct. 

Q. Now, Mr. Dunstan, let me ask you something else. 

Did Essex have an agreement with Aleoa which gave 
them the right to have material changed by Alcoa from 
hot metal into rod? <A. Yes, we did. 

Q. Is that agreement, Mr. Dunstan, Exhibit P-53 in 
evidence? <A. Yes, it is. 

Q. Look at Exhibit P-53 in evidence and tell us what 
the cost was that Aleoa was charged for transforming hot 
metai into rod? A. Three cents a pound. 

Q. And that’s shown on the fourth page of Exhibit P-53, 
is that correct? 

(469) Q. Now, Mr. Dunstan, have you made a calcula- 
tion as to the effect upon this damage computation if you 
change the 0.8 cents a pound, which was assumed in that 
calculation, and make it three cents a pound, which is what 
was provided for by the Alcoa contract and which is the 
pessimistic side of your recollection of Boonville’s actual 
costs? Have you made that calculation? A. Yes. 

Q. Is that Exhibit D-729 for identification? A. That’s 
correct. 

Q. Now, Mr. Dunstan, looking at Exhibit D-72, for iden- 
tification, would you explain to the Court what that calcula- 
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tion shows?’ A. Well, instead of using the 8/10ths we used 
the three cents a pound, and that indicates that the cost, 
instead of being 17 cents, would have been 19.15 cents per 
pound. And based on that we can calculate, multiplying 
the Essex poundage and the Okonite poundage all the way 
through, we come down with a profit figure of $12,577,000. 

Then we have to go over and perform the T-ingot cal- 
culation that had a margin of 5.9 cents from the board over 
there, and we come down with a calculation that the T-ingot 
profit would have been $13,345,000, which is greater than 
the profit would have been on rod, indicating that there 
(470) is $788,000 more profit that AMAX made because 
they didn’t have the Properzi. 

Q. Let me stop you a minute, Mr. Dunstan. A. Let me 
say one other thing. That is not a hundred per cent cor- 
rect because there is no depreciation charge in there. And 
if you add the depreciation charge in, which we had on the 
OTT calculation of $625,000, that must be a positive figure. 
So that would come up to roughly a hundred thousand 
dollars. 

Q. Now, let me make sure I understand what you have 
done, Mr. Dunstan. On Exhibit 729 you have endeavored 
to duplicate this damage calculation, is that correct. A. 
That’s correct. 

Q. But the only charge you have made is that instead 
of using this 17 cent figure, which was the Briggs forecast 
made in May of 1968, you have used three cents as the con- 
version price which was your best recollection of the low 
side of the Boonville actual costs and is the same number 
that is specified in the Alcoa contract. A. Yes. 

Q. And te go through this calculation using that instead 
of the Briggs forecast, you come out down here instead of 
profits under these two contracts of 17.4 million, you come 
out with profits of 12.3 million approximately. (471) A. 

That’s correct. 
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Q. Then if you go right through accepting their figures, 
assuming their figures and find out what they could have 
made on the T-ingots, this comes out to be the same, 
13,390,000, is that correct? A. That’s correct. 

Q. And the difference between the 13,390,000 and what 
is over here of 12 million 5 in your calculation indicates 
that by terminating the agreement, you saved them some 
$788,000, is that right? A. Less the depreciation cost. 

Q. Less the depreciation of 625, which leaves a net sav- 
ings to them, if you use actual costs, of approximately 
$150,000? A. That’s correct. 


The Court: Now, these are figures based on the 
operetion of the Properzi in Boonville after it was 
set up there? 

Mr. Hamilton: Yes, ma’am. Just for the first 
period of time when he was there. His recollection 
is it was three to four cents a pound. 

The Court: And this was what period of time 
after it was set up, the first three or four months? 

The Witness: Yes. 

(472) Mr. Hamilton: That’s March to essen- 
tially September. It is also based on an actual con- 
tract that we had with Alcoa which likewise speci- 
fied three cents a pound, is what Alcoa would charge 
us for converting hot metal into rod. 

I would like to offer Exhibit D-729 in evidence. 

Mr. Topkis: As caleulation your Honor, no ob- 
jection. 


(Defendant’s Exhibit D-729 received in evi- 
dence.) 
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(473) Cross examination by Mr. Tops: 


Q. Do I take it that your basic position is that by tak- 
ing the Properzi out of Intaleo you in fact put us out of 
our misery and saved us a fortune? A. Based on your 
calculations. 

Q. And so since our calculations presumably put our 
best foot forward, that is the very least you did. You 
might have even been kinder to us, is that right? A. 
Possibly. 

(474) Q. Do you have your 729 in front of you? That 
is the one that shows that you saved us $788,000 loss. A. 
That’s correct. 

(475) Q. And I take it the bur?en of that document 
is to suggest that we would have lost (88,000 if we had had 
the Properzi and it had cost us three cents a pound to 
operate? A. That’s correct. 

Q. And it cost you, you told us, at least three cents a 
pound? A. That’s correct. 

Q. And Alcoa charged you three cents a pound? A. 
That’s correct. 

Q. So presumably Alcoa was doing you a favor by 
selling you rod at a three cents a pound premium, they 
were losing money, too? A. They were doing this in line 
with the major contract which allowed them to sell us up 
to 50,000,000 pounds of aluminum a year. 

Q. And you have been operating your Properzi, so far 
as you know, all along sinve 1969, is that right? By ‘‘you’’, 
I mean, of course, Essex, not Professor Dunstan. A. I 
know it because people have told me, yes. I haven’t seen 
it. 

Q. Do you believe that Essex has been losing a fortune 
unnually or through the years on that Properzi? A. | 
believe their costs are three cents a pound. 

(476) Q. And if we had had a three cents a pound cost 
we would have lost 788,000? A. Based on your calcula- 
tions, yes. 


375a 
James C. Dunstan, for Plaintiff—Cross 


Q. And do you believe that the other—do you know 
how many number 8 Properzis are operating in the United 
States today? A. No, but I know it is a large number. 

Q. Do you think everybody is losing money on them? 
A. It is not a question of losing money. It is a question 
of what you put in your costs, and if you put in your costs 
8/10ths of a cent and—you see, AMAX is not losing money 
on the Properzi itself. They are making a lot of money 
on the aluminum. They’re making roughly 7 cents on the 
aluminum. 

Q. Right. A. It is the alternate—the money in alumi- 
num production is in the metal, and they are selling the 
metal either as T-bar or as roa. 

Q. Right. A. So they are still making a considerable 
profit on T-bar, and any other aluminum company in the 
business would still continue to make a continual, a major 
profit on the T-bar, and this can be documented that the 
cost quite (477) often of finished wire that has been 
stranded, drawn, stranded and is less than the price of 
T-bar on the open market, because the companies are 
definitely losing money on some of their fabricating but 
they’re making the money on the metal. 

Q. But somehow or another there are an awful lot of 
Properzis operating in the United States today? A. This 
is true. 

Q. All right. Let’s talk about your dealings with Kil- 
burn. You testified, I believe, that he reported to you 
about weekly. A. Yes. 


Q. And you said some of his reports were in writing? 


A. I said I am sure he sent me some reports in writing, 
yes. 

Q. I don’t think we have seen any. Do you know what 
happened to them? <A. I don’t know. 

Q. You said, I believe, that the running in period is 
the period when you eliminate problems, is that right? A. 
If that is my testimony. 
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@. ell, perhaps I have misquoted it. Would you want 
to change it. Or is that your idea of running in period? A. 
[ believe I said that the running in period is the (478) 
time when you align the equipment, when you make sure 
that all the equipment functions properly. Yes, I believe 
that is what I said. 

Q. Right. So that when the running in period is ended, 
then the machine or the equipment is functioning properly? 
A. Yes. 

Q. Now, sir, do you have in front of you the various 
exhibits which Mr. Hamilton was referring to as he inter- 
rogated you, or shall I supply you with copies? A. You’d 
better supply them because the only ones I have are these 
figures here. 

Q. I will do my best to do so as we go along. 

Your understanding was that the Properzi would be con- 
sidered to be operating normally, the original running in 
period would be regarded as at an end, and A MAX would 
become responsible for operations when, among other con- 
ditions, an hourly operating rate of 12,600 pounds had been 
achieved, is that right? A. Yes. 


Mr. Topkis: Your Honor has a copy of PX 24. 
The Court: Yes. 


Q. Now, Mr. Dunstan, you had some discussions with 
Mr. Morris about Nichols doing some work to bring the 
Properzi (479) up to certain operating standards, is 
that right? A. That’s correct. 

Q. And you asked him to make a proposal as to how to 
bring that machine up to an operating rate of 12,600 pounds 
per hour, isn’t that correct? A. That is correct. No, I 
asked him to make a proposal to us on getting the machine 
up to specifications, I believe. 

Q. Well, that’s exactly what I want to discuss with you. 
Actually you asked him to bring it up to 12,600 pounds per 
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hour, isn’t that right? A. I don’t believe that heeause I 
wanted it to get up to specifications. He understood he had 
to get it to specifications sometime. 

Q. Wasn’t there a time when you asked him to bring 
it up to 14,000 pounds per hour and a subsequent time when 
you asked him to bring it up to 12,600 pounds per hour? 
A. I don’t believe so. 

Q. If he says to the contrary, would you call him a liar? 
A. If he says that I said that, I believe I would. 

Q. Let me read to you from his testimony and ask 
you whether it refreshes your recollection, please, and I 
am going to page 92 of Mr. Morris’ deposition, the ques- 
tioning was being done, I believe, by M°. Hamilton, and I 
will (480) start at line 8 on page ” 

‘Question. So what response, it any, did Essex make 
to this proposal, the one of February 23, 1968? 

‘‘Answer. It is my understanding—can I go off the 
record?—it is my understanding from Raiford—and you 
gentlemen can check with him later if you so desire—that 
they did not like the price that was on this for one thing. 

‘“‘Under paragraph X, subdivision (a), we said we 
would do 14,000 pounds per hour. They said that this was 
too much money. This is what necessitated th second 
offer which was built around 12,600 pounds an hour, which 
it is my understanding was the rate that was supposed to 
produce in the agreement between AMAX and Essex. I 
don’t know. I have never seen that agreement. 

‘Question. Did Essex then make a counter offer fol- 
lowing? I am not asking you for a legal interpretation of 
what a counter offer is, but did Essex suggest other ar- 
rangement for a start up? 

‘Answer. They suggested a 12,600 pounds per hour 
arrangement. 

(‘*They’’ being Essex.) 

Essentially, to my understanding, that is why we pre- 
pared it and presented it. 
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‘Question. So who at Essex suggested this (481) 
12,600 pounds. 

‘‘Answer. I think that came back through Mr. Kilburn 
to Mr. Raiford.’’ 

Mr. Raiford, of course, is at Nichols, right?) A. Right. 

Q. Now, does that refresh your recollection that it was 
Essex which raised the 12,600 pounds figure with Nichols? 
A. Well, it refreshes my mind that I never did it. 

(482) Q. Well, you don’t have any doubt that that 
figure came to Nichols from Essex, do you? A. That 
wasn’t their only source of information. I’m not sure. 
You are asking me to testify to something I don’t know 
I don’t know. 

Q. So vou don’t know, then, who first suggested this 
12,600 pound figure, whether it was Essex or Nichols, is 
that right? A. That is correct. 

Q. Now, let’s take this letter that you had so much dif- 
ficulty with, the letter by Mr. Nichols—I’m sorry, from 
Nichols, dated May 2, 1968. 

Do you have that in front of you? A. Yes, I do. 

Q. That is PX-24? A. That is correct. 

Q. And you said you were shocked by that letter; was 
that your word, disturbed? A. I was disturbed, yes. 

Q. And one reason that you were disturbed was that 
you thought there was a hedge in it; they used the word 
‘‘operating’’ or the term ‘‘While operating,’’ right? A. 
Right. 

Q. Did you ever hear of a machine which had an (483) 
operating or a production rate while it wasn’t operating? 
A. Yes. 

Q. When you read this letter, you knew very well that 
they meant an operating rate of 12,600 pounds per hour, 
isn’t that right? A. I did not. 

Q. Were you looking to find something wrong with this 
letter, Mr. Dunstan? A. Frankly, no. 
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Q. You were looking for help, and this is the help that 
was offered to you, and you turned away from it in trem- 
bling fear, is that it? A. No. 

Q. Incidentally, going back to the question of whether 
~ou suggested twelve, six or they did, so far as you were 
cuncerned, it made not the slightest difference to Essex 
whether that machine produced a 12,600 pounds per hour 
or 14,000, did it? A. It did make a difference. 

Q. If it produced a 12,600 pounds per hour, AMAX was 
stuck with it, isn’t that right? A. No. 

Q. What is the explanation for your negative answer? 
A. The clause in the contract that says— 

(484) Q. Which says? A. —that the machine must 
operate as specified. 

Q. And you and Tommy Kaufmann had made a deal, 
that 12,600 pounds an hour would do the trick, hadn’t you? 
A. We never agreed that it was as specified. 

Q. Do you specialize in not understanding letters that 
people write to yout A. No. 

Q. You wrote Mr. Kaufmann a letter, didn’t you—well, 
you wrote a letter, now T am referring to PX-12, on Janu- 
ary 22, 1968, in which you said, and I quote: 

“‘The Properzi will be considered operating normal, 
beyond the run-in period, and become the operating respon- 
sibility of AMAX when 12,600 pounds per hour are pro- 
duced.’’ 

You wrote that letter, didn’t you? A. That’s correct. 

Q. So it was a matter of total indifference to you once 
it hit 12,600 pounds per hour, isn’t that right? A. Except 
we had a clause in the contract that could have changed it. 

The Court: What exhibit is that? 

Mr. Topkis: PX-12, your Honor. 

May I approach the bench and show it to your 
Honor? 
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(485) The Court: I have it. Just let me take a 
minute to look for it. 

Mr Topkis: I am referring to the third full 
paragaph, your Honor. 

The Court: I have it. 

Mr. Topkis: You see the language ir che third 
full paragraph is what I was reading trom, your 
Honor. 


Q. What clause are you referring to, Mr. Witness? 
A. If you show me the contract, I can showgyou the clause. 


» * sd 


Q. Mr. Dunstan, have you yet found the language to 
(486) which you are referring? A. No, I have not. 
7. * * 


@. Mr. Dunstan, perhaps I can cut this short. 

What are you looking for? A. I am looking for the 
clause that says, that if the machine doesn’t operate up 
to specifications, it must be removed promptly by Essex. 


The Court: Is this what you have in mind, this 
sentence here, beginning bere? 

The Witnes : Yes. 

‘‘Should the Properzi fail to live up to specifica- 
tions, Essex promptly will fix or remove the Properzi 
and restore the site.’’ 


Q. And you were afraid that if you built the :achine 
up to operating at 12,600 pounds per hour, AMAX would 
nonetheless call on you to take the machine away because 
it wasn’t operating at 14,000, is that it? (487) <A. They 
did have that opportunity. 

Q. And you lived in fear of it, and that is why you 
turned down the Nichols deal, is that what you are telling 
us? A. I did not live in fear, no. 
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Q. You did not have the slightest fear of it, did you, 
in point of fact? A. Yes, we did. 

Q. Mr. Dunstan, AMAX had said that it would accept 
the machine if it operated at 12,600 pounds per hour, 
hadn’t it? A. Accept it as operating normally, yes. 


The Court: Just a moment. Read that last ques- 
tion and answer, ple: 

(Record read.) 

The Court: Is that in some document, the ae- 
ceptance? 

Mr. Topkis: Yes, your Honor. 

The Court: What is the number? 

Mr. Topkis: Well, it is two. It is Mr. Dunstan’s 
letter to Mr. Kaufmann of January 22, 1968, PX-12, 
from which I read just a moment ago— 

The Court: Well, what I was getting at, PX-12 
is Mr. Dunstan’s reply to Mr. Kaufmann, I gather, 
to what is set forth in Defendant’s 141. 

(488) Mr. Topkis: Right. 

The Court: Now, what I am getting at. is there 
something in writing following this letter * 7 wu- 
ary 22, which indicates that AMAX accep. this 
12.600 per hour? 

Mr. Topkis: Yes, it is PX-13. 

The Court: Let me get that. 

t a minute. 

All right, I have found it. Just give me a chance 
to :ead it. 

Mr. Topkis: Yes, your Honor. 

(Pause.) 

The Court: All right. You may proceed. 


(489) Q. So, Mr. Dunstan, the machine would become 
AMAX’s operating responsibilit, and AMAX would ac- 
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cept it if it hit, among other conditions, 12,600 pounds per 
hour production, right? A. That’s right. 

Q. And I put it to you sir, that under those circum- 
stances once it reached 12,600 pounds per hour it made not 
the slightest difference to you thereafter whether it ever 
got up to 14 pounds or not, because in any event AMAX 
would be obligated to sell you the rod that you claimed to 
want, is that right? A. They would be obligated to sell 
us the rod, that’s correct. 

Q. Now, sir, you said also a couple of minutes ago that 
you were concerned about this provision in the Nichols 
letter to you of May 2, 1968, where they spoke of bringing 
the machine up to the point where it would operate at the 
rate of 12,600 pounds per hour while operating. 

Do you remember that language? A. That’s correct. 

Q. And you said you were concerned about that phrase 
‘‘While operating,’’ right? A. That’s correct. 

Q. Those are your words, aren’t they? (490) A. 
They can’t be my words because you just gave me testi- 
mony that he had never gotten the twelve six, he had 
never seen any agreement for twelve six. 

Q. Pick up with me, please, sir, your letter to Mr. Kaut- 
mann of January 22, 1968, Plaintiff’s Exhibit PX-12. A. 
I don’t think I have it. 


(Pause.) 


Q. Do you have it, Mr. Dunstan? A. Yes, I do. 

Q. You there wrote, ‘The Properzi will be considered 
operating normal beyond the original run in period and 
become the operating responsibility of AMAX when, A, 
the Properzi has operated for two weeks at an average 
production of 90 per cent of the rated 4,000 pounds per op- 
erating hour.’’ 

So I put it to you, sir, Mr. Morris of Nichols was giving 
you back your words, wasn’t he? A. I don’t believe so. 


at 
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Q. You see a difference between ‘‘per operating hour’”’ 
and ‘‘while operating?’’ A. Yes. In his second sentence 
he says, ‘‘And operating hour against when rod reaches 
the coiler and ends when rod is no longer being coiled.”’ 

My definition of an operating hour would be when 
(491) the crew gets there and starts operating the equip- 
ment. 

Q. Did you immediately call Mr. Morris and say to him, 
hey, we have a big disagreement over what operating 
hour means? A. No, because he spells it out perfectly. 

Q. And you thought he meant that if the machine didn’t 
work at all, or worked for just one hour and in that one 
hour produced 12,600 pounds, and then never worked again, 
that would save you? A. Oh, no, but he was counting as 
operating hours the time that the rod was running, was 
running, was running well, reaches the coiler, and the min- 
ute anything happened, if a spout went down, if the wheel 
warped and the machine had to be set down for a change 
in the wheel, then that is not an operating hour. But an 
operating hour in the parlance of somebody running equip- 
ment is when the operator is there trying to make the 
machine run, 

Whether he succeeds or not. 

This says an operating kour starts when the man suc- 
ceeds in making it run. To me there is a big difference. 
Because we hadn’t succeeded in making it run. 

Q. You hadn’t run it in. A. We had run it in. 

Q. I see. But in any event, you didn’t call Mr. (492) 
Morris and say to him, hey, we are in total disagreement as 
to what the words operating hour mean? A. No. He 
spells it out. 

Q. And did you say that you had some other problem 
with this letter, your other problem being that—A. His 
clause that he had to be supplied with adequate metal, me- 
chanieal, electrical, maintenance, supervision and hourly 
personnel, we had been complaining ail along. 
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By ‘‘we’’ I mean in the person of Charlie Kilburn- 
Essex, had been complaining all along that we did not 
have an adequate metal, adequate mechanical, electrical 
maintenance, and adequate supervision and hourly help. 

Q. That is your understanding of what Mr. Kilburn 
had been doing? A. Yes. 

Q. Let’s hold that until he is here and he can tell us 
all about it. A. Fine. 

Q. Because you have no personal knowledge of it, 
right? A. Just his verbal reports to me. 

Q. Right. Let’s hold that then. 

Was there any other reason why you didn’t accept 
(493) this Morris-Nichols proposal? A. Well, there 
were three reasons, as I said before. One is that operating 
hour definition. The other was his hedge on adequate 
metal. Then the idea that they would be off the hook with 
the machine if it operated at twelve six instead of 14. 


(494) Q. Let’s go, Mr. Dunstan, to your meeting with 
Mr. Clough on July 25, 1968. You remember that meet- 
ing? A. Yer, sir. 

Q. It was agreed there that you would pay AMAX 
$424,898.95. A. Correct. 

Q. And that figure did not include any compensation to 
AMAX with respect to any claims it might have had re- 
garding the removal of the Properzi, isn’t that correct? 
A. That’s correct. 

Q. And what Essex was paying for was the metal you 
had gotten, the costs that AMAX had incurred from work- 
ing with the Properzi that were allocated to Essex and 
nothing else, isn’t that right? A. That’s correct. 

Q. There were no other components to the settlement? 
A. That’s correct. 
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Q. The fact is that at this meeting there was no men- 
tion of any claim, one way or the other, which AMAX might 
have against Essex by reason of the removal of the Pro- 
perzi, isn’t that right? A. That’s correct. 

Q. No word was said? A. That’s correct. 

(495) Q. And equally, at no time did anyone at Essex 
ever say to anyone at AMAX, so fer as you know, that 
Essex was entitled to remove the Properzi because AMAX 
had breached either the lease or the purchase agreement? 
A. That’s correct. 

Q. And when you installed the Properzi at Boonville, 
you got assistance from Nichols, didn’t you? A. That’s 
correct. 

Q. The kind of assistance that they had offered you 
back in 1968, when the machine was at Intaleo? A. Not 
exactly. 

Q. They were willing to do for you whatever you wanted 
done? A. That’s correct. 


* * ” 


(496) Q. Before the Properzi was removed, you had 
a contract with Alcoa at a lower price than your contract 
with AMAX, didn’t you? A. Yes. I’m not sure. May I 
add one thing? 

Q. Please. A. I’m not sure that the rod price net was 
lower. I’m not sure of that. 

Q. It was the freight that made the difference? <A. It 
could have been. You would have to look at the figures 
und the figures in the testimony. 

Q. All right, fine. 

In your deposition, Mr. Dunstan, you didn’t say any- 
thing, did you, about being concerned with the Nichols 
proposal of May 2, 1968, by reason of the definition there 
contained of ‘‘operating hour’’? <A. If I didn’t, it’s be- 
cause nobody asked. 
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Q. Well, weren’t you asked whether you accepted it, 
and didn’t you answer that you didn’t, and explained why? 
A. I believe so. 

Q. And you didn’t say anything about the definition of 
‘‘operating hour’’, did you? A. You have it there. You 
must know. 

(497) Q. Do you remember having said anything 
about ‘‘operating hour’’ either then or at any other time 
to anybody from Nichols? A. From Nichols? 

Q. Yes. You never said anything about it to anybody 
from Nichols, did you? A. No. 

Q. And before your testimony in this courtroom you 
never testified about it, did you? A. If it is in there, that 
I didn’t, I didn’t. 

Q. Well, if you can find it, you are welcome to, and 
perhaps you will have an opportunity. I can’t find it. A. 
All right. 

Q. When you decided to pull your machine out of In- 
taleo you decided to bring it back to Boonville, didn’t you? 
A. I am trying to think whether we decided at that time 
whether it was going into Paducah or Boonville. Let me 
get the point in time. Yes, the answer is yes. 

Q. It was going to Boonville? A. Right. 

Q. You never said to anybody at Properzi or Nichols, 
““Take back this machine, it doesn’t work’’? A. I think 
that letter that Mr. Hamilton read said (498) that I 
was going to take it back, I wanted them to take it back. 

Q. The first machine? A. Yes. 

Q. Or did you want to cancel the order for the second 
machine and get your deposit back? A. We entered that 
as a solution to the problem, but I believe that letter, if 
you will find it— 

Q. Sure. The letter that I think you are referring to 
is Plaintiff’s Exhibit PX-2. Is that the one, Mr. Dunstan? 
A. I think it is. If that is the one that Mr. Hamilton 
read. 
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Q. And there is language in there suggesting a meet- 
ing to discuss disposition of the machinery. A. That is 
what I am talking about. 

Q. Is that the language that yon are adverting to? 
A. Right. 

Q. My question to you, sir, is: did you ever say to 
Nichols or to Properzi, ‘‘Take it back’’? A. Not other 
than to discuss disposition. 

Q. And what you did with it was take it and bring 
it back to Boonville? A. That’s correct. 

(499) Q. Isn’t it the fact that you removed the Pro- 
perzi from Intaleo, brought it back to Boonville and can- 
celled your order for the second Properzi because the first 
could deliver all of the rod that you needed? A. No. 

Q. Let me ask you: your deposition was taken in this 
action on July 16, 1970. A. Yes. 

Q. And you were there interrogated by Mr. Hamilton. 
A. Yes. 

Q. Let me ask if you were asked this question and gave 
this answer, and I am referring to page 40, at the bottom: 

‘‘Q. Let me rephrase that, Mr. Dunstan. Well, let me 
ask it this way: what happened subsequent to your letter 
of May 10, 1968 (that is the termination letter) insofar as 
your purchase of the second Properzi from Nichols was 
concerned? 

‘*A, Well, then we cancelled the second Properzi be- 
vause we felt that one Properzi would be adequate for our 
60 million pound need, so we never accepted delivery of 
the second Properzi, I understand.’’ 

Were you asked that question and did you give that 
answer? (500) <A. If you have read that, yes. 

Q. And the answer was true? A. It depends on a point 
in time. We had the Paducah plant scheduled to use 60 
million pounds of rod. If the Paducah plant could use 60 
million pounds of rod, we had other uses for rod in the 
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company at other plants than Paducah, for building wire, 
for magnet wire, and we needed in excess of 60 million 
pounds, under those circumstances. 

Q. And you cancelled the second Properzi because you 
felt that one Properzi would be adequate for your 60 mil- 
lion pound need, isn’t that right? A. That’s right, at that 
point in time. 

Q. So far as the installation of the Properzi at Boon- 
ville is concerned, Mr. Dunstan, am I right in believing that 
the only changes that were made in it from its condition 
when it left Intaleo was the substitution of one kind of 
spout made from one material for another material and a 
change in the casting wheel angle? A. I ean’t testify to 
that. I think Mr. Kilburn could give a better answer. To 
my knowledge that may be right, but technically I am not 
sure. 

Q. You were there? A. Oh, I was there. 

(501) Q. Were you asked this question and did you 
give this answer at your deposition, page 99, line 20: 

‘‘Q, Other than changes in the spout and wheel, do you 
know whether there were any other modifications to the 
machine that arrived in Boonville? 

‘A. No, there were no other changes to the machine that 
arrived in Boonville.”’ 

Were you asked that question and did you give that 
answer? <A. Yes, but there is a difference there. You 
asked me the angle and the spout. 

Q. Yes? A. I believe there were changes to the wheel 
and to the cooling, and the cooling would be part of the 
wheel operation. 

Q. Oh, so you meant to embrace within your reference 
to a change in the wheel, a change in the cooling system of 
the wheel, is that it? A. And a change in the wheel itself. 

Q. And a change in the wheel itself, so both the cooling 
system of the wheel and the wheel itself were modified, is 
that right? A. That’s correct. 
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Q. And also the spout was changed? (502) A. Right. 

Q. Other than that, the machine was unchanged so far 
as you know? A. The other question would be the question 
—you asked me about angle, and I don’t know the answer, 
whether we changed the angle or not. 

Q. All right. I think we will be able to develop that 
from other witnesses. 

When the Nichols people were at Boonville to bring the 
machine uy to snuff, how long were they there? A. I think 
you will have to question what groups of people, because I 
think they came on, you know, the management people, like 
Jim Morris and people like that came, and then the actual 
crew people came, and I would guess that the crew people 
were there a week. 

Q. And the management people? A. I’m not sure about 
that. : 

Q. Let me ask you whether you were asked these ques- 
tions and gave these answers at your deposition, Mr. Dun- 
stan, and I’m going to be reading from page 81, line 12: 

“‘Q, Let’s start with Mr. Kaufmann. Do you recall the 
first time you had a discussion with him concerning the 
definition of ‘run in’ or ‘operating normally’? 

‘‘A. T believe it was at that meeting in (503) Belling- 
ham.’’ 

This is still part of the question if I may interpolate, 
I think that is the January meeting in Bellingham. ‘‘Is 
that the same meeting we were just talking about? 

“A, Yes. 

“‘Q. Do you recall what was said in connection with 
that? 

‘A, Yeah, people were trying to find out what they 
meant. 

**Q. Do you recall what Mr. Kaufmann said? 

‘©A. Well, Mr. Kaufmann believed the machine should 
be running perfectly and he tried to say that it should | 
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running perfectly. Now, what running perfectly means, 
we later tried to define, and we disagreed that it could be 
run perfectly, and we had some discussions about trying to 
come up with some parameters before making a decision 
that the machine was acceptable to American Metal Climax. 

‘‘Q. Did you make any suggestions as to the definition 
of ‘run in’? 

‘‘A. The only suggestion I would make is that I thought 
as long as you pushed a button and it ran it was run in. 

‘«Q, Is that your total recollection of what was (504) 
said concerning the definition of ‘run in’ and ‘operating 
normally’ at that meeting? 

‘*A. Oh, it was a lot of discussion about it, but what 
results came out of it I can’t recall. 

“‘Q. You don’t recall whether there was any agreement 
among all of you as to what the definition was? 

‘©A. Yeah, Tom Kaufmann wrote down what he thought 
were fair requirements end I believe I sent him a letter 
back saying what I would accept as a time when we would 
pull Charlie Kilburn out of Bellingham. 

“*@. And is that the writing which you just referred to, 
a document which was previously marked as Plaintiff’s 
Exhibit 12 (and you have seen that)? 

<R, Tes, 

‘“‘Q. Is it fair to say, then, that you agreed with Mr. 
Kaufmann that the Properzi would be operating normally 
when it could produce 12,600 pounds per operating hour 
during the period of two weeks, at least 750,000 pounds 
of rod? 

‘SA, Yes. 

‘“‘Q. Aren’t those requirements identical to the require- 
ments which appear in Plaintiff’s Exhibit 24 (and that is 
the Nichols letter)? 

‘‘A, Yes, except for the other provisos put in (505) 
here by Nichols. 
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‘*Q. Those are the provisos concerning maintenance 
that you testified to earlier? 

‘*A. Yes, the three at the bottom.”’’ 

You were asked those questions and you gave those 
answers? <A. Yes. 

Q. And were you asked these questions and di 1 you 
give these answers, and I will read from page 84, starting 
at line 13: 

‘*Q. Is it fair to say that the only reason that Essex 
rejected the offer proposed by Nichols, which is reflected 
in Plaintiff’s Exhibit 24, is the maintenance requirement 
which is set forth in the last paragraph of that letter? 

gt. No. 

**Q. What is the reason? What are the other reasons? 

‘*A. The problem that we have been discussing all along. 
Just because Nichols came there and ran it for this period 
of time didn’t mean that if they went away and the next 
week it didn’t run at this requirement, that American Metal 
Climax would accept it. 

**Q. Is that the only other reason? 

(506) ‘‘A. Well, you have got your three reasons at 
the bottom. Besides maintenance, there’s a metallurgical 
problem, there’s a general cooperative problem, this other 
question of whether I believed Nichols could do it at all.’’ 

Were you asked those questions and did you give those 
answers? A. That is my testimony, yes. 

Q. Who made the decision to reject the proposal from 
Nichols? A. I believe I made it jointly with Mr. O'Malley. 

Q. You were the main one? <A. Yes. 

Q. Isn’t this the fact, Mr. Dunstan, that you had deals 
with both AMAX and Alcoa under which you could supply 
all of your rod needs; your principal reason for wanting 
to continue the AMAX contract was that you hoped to 
establish a joint pot line with AMAX, and that when the 
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possibility of establishing a jointly owned pot line fell 
through you decided to dump the Properzi deal? A. I’d 


say no. 
* 7 * 


(508) Q. So far 1s you are aware, at any time since 
May of 1968 has Essex endeavored to purchase another 
model 8 Properzi? A. To my knowledge, no. 


* * * 


(509) Q. You had a meeting with Nichols after your 
letter of June 7th, was it? A. Yes. 

Q. June 7th, and I am referring to Plaintiff’s Exhibit 
PX-2. Do you remember that letter? We were looking 
at it just a few minutes ago. A. That is the one about the 
disposition? 

Q. Right. A. Okay. 

Q. You had a meeting with Mr. Morris on June 21, 
1968, at O’Hare Airport, wasn’t it? A. That’s correct. 

Q. And at that meeting you didn’t say anything to 
Nichols about ‘‘Take back the Properzi,’’ did you? Insiead, 
you discussed cancellation of an order for a second one, 
isn’t that right? A. I would say yes. 


* * * 


(510) Redirect ¢ ramination by Mr. Hamilton: 


(512) Q. Now, Mr. Dunstan, I think Mr. Topkis was 
inquiring as to the changes that were made in the machine, 
the Properzi, when it was installed at Boonville. He asked 
you about the spout and the moulding question and then 
you brought up the cooling question. 

Do you recall that testimony? A. Yes. 

Q. I would like to ad your testimony from your 
deposition on July 16, 1970, in Charlottesville, Page 58, 
starting with Line 15: 


90%. 
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“*Q. Will you tell me as a layman what the change in the 
wheel was made of, what that consisted of? 

‘“*A, The wheel, and this is in layman’s terms because 
I am not, as I said, technically competent to tell you all 
about it, my understanding is the wheel we had at Belling- 
ham didn’t allow sufficient cooling. There is a high pres- 
sure stream of water that rwis through the wheel and that 
this did not allow adequate and uniform cooling. So there 
were temperature gradings set up in the metal so that the 
metal twisted. And by redesign, and I don’t know how you 
would do something like this, but (513) by redesign the 
temperature of the wheel was uniform and therefore didn’t 
warp.’ 

Now, is this the wheel and the cooling problem that you 
were talking about to Mr. Topkis? A. Yes. 

Q. And you mentioned that during your deposition in 
Charlottesville, is that correct?) A. That’s correct. 

Q. Now, Mr. Dunstan, we had some talk about the 
language and the definition of ‘‘operating normally.”’ 

What was the importance to Essex of the definition of 


’ 


operating normally? A. The importance of that was that 
we couldn’t get really any rod or there was no contractual 
obligation on the part of American Metal Climax to give 
us any rod until the machine was operating normally. 

Q. Were you anxious to get the machine operating nor 
mally? A. Yes, we were, beeause we needed a eonsistent 
source of rod. 

(514) Q. Do you remember, Mr. Dunstan, what the an- 
ticipated capacity of the Paducah plant was?) A. Well, it 
was designed for 60,000,000 pounds. 

Q. Now, Mr. Dunstan, Mr. Topkis read from your 
deposition on page 40 and 41 the following questions and 
the following answer: 

‘‘Question. Let me rephrase that, Mr. Dunstan. Let 
me ask it this way: What happened subsequent to your 
letter of May 10, 1968, insofar as your purchase of the 
second Properzifrom Nichols was concerned? 
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‘¢Answer. Well, we cancelled the second Properzi be- 
cause we felt that one Properzi would be adequate for our 
60,000,000 pound needs. 

‘‘So we never azcepted delivery of tu. second Properzi, 
I understand.’’ 

Now, is the 60,000,000 pound need the Paducah plant 
that you are talking about? A. Yes. 

Q. Could you use two Properzis at the Paducah plant? 
A. No. 

Q. You originally were going to have one Properzi at 
Intalco and the second at the Paducah plant? A. Yes. 

(515) Q. What you are saying is you had two Properzis 
and you couldn’t put them both at Paducah. Isn’t that 
what you are saying? A. That’s correct. 


Mr. Hamilton: Nothing else, thank you. 


Recross examination by Mr. Topkis: 


Q. Your plan had been to have Properzis produced for 
you at two locations, Properzi rod produced for you at two 
locations? A. You mean Bellingham and some other loca- 
tion? 

Q. Yes. A. Right. 

Q. You were going to put that second Properzi into 
Paducah or Boonville and run it full blast, right? A. Yes. 

Q. And you were also going to take 18 to 20,000,000 
pounds a year from Intaleo?’ A. That was our original 
forecast. 

Q. And you have discovered since then you could get 
by with just the output of the one Properzi? A. Thut’s 
correct. 

Q. And you made that discovery and that is when you 
pulled the Properzi out of Intaleo, is that right? (516) 
A. I would say no. 


Mr. Topkis: No further questions. 
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Redirect examination by Mr. Hamilton: 


Q. Isn’t it a fact, Mr. Dunstan, in July of 1868 you had 
a shortage of aluminum? A. Yes, we did. 

Q. isn’t it a fact that by December you still had a 
shortage ~f aluminum and were looking for another source 
of alumi A. That’s correct. 


Recross examination by Mr. Topkis: 


Q. Yeu had a shortage of aluminum but did you have 
a shoriage of alumiy » rod? <A. I don’t recall whether 
the shortage was rod. I believe there is something—there 
is an exhibit that would indicate whether it was rod or 
aluminum. 


(Pause.) 


Q. Lam not sure what you are referring to, Mr. Dunstan, 
but let me try by showing you Defendant’s Exhibit D-725 
in evidence and ask you if that is what you are referring to! 
A. No. There is a later letter that Mr. Hamilton (517) 
asked me about at the end of my direct testimony. 


(Discussion off the record.) 


Q. Let me first ask yon whether you are referring to 
Plaintiff’s Exhibit P-64, M». Dunstan? <A. No. 

Q. Well, let me ask you— A, It is one of my letters. 
It is a letter from me, I believe, to Mr. O’Malley. It was 
a confidential letter about aluminum requir-nents. 

Q. Are you referring, Mr. Dunstan, to «claintiff’s Ex- 
hibit P-6? I will show you a copy of it. <A. Yes. 

Q. From that can you tell us whether the shortage was 
of aluminum or rod as you envisaged it then? It was of 
aluminum, was it not? A. There is a definite shortage of 
aluminum because it says here, ‘‘Therefore, to plan for the 
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reduction plan, we must not only increase our aluminum 
intake from Alcoa but get another short term five year 
souree at -s low a competitive price as Alcoa’s was.”’ 

Q. &o ut was a shortage of aluminum? A. No. Itisa 
afinite shortage of aluminum but it could be aluminum and 
Svc, our intention was to build up our a minum 

ai wire usage to 100,000,000 pounds. (518) That was 
jur intention in the plan. That is how we were going to 


“ry )” 


get to the pot line. 

It says, ‘10 per cent of the 1972 market’’—this was a 
wire market, the wire markei—‘‘ could be 160,000,000 pounds 
for Essex.”’ 

So that in ’68 we still believed that we were sometime 
going to get to this. 

G. But you didn’t recommend that you go out and buy 
a second Properzi? <A. No. 


Q. All right. 


Mr. Topkis: No further questions. 
Mr. Hamilton; Nothing else, your Honor. 
(Witness excused.) 
* * * 
(521) January 22, 1974 
10:00 a.m. 
(Trial resumed.) 
(In epen court.) 
Mr. Hamilton: Your Honor, my next witness is 
Mr. Seifert, but before commencing with him, ! would 
like to offer two deposition transcripts into evidence. 
The first one is the deposition of Mr. James M. 
Morris, who was with Nichols Aluminum Co., the 
agent of Properzi. 
The deposit‘on was taken May 5, 1970. We will 
mark that as D-731. 
Mr. Topkis: No objection. Perhaps I should 
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say, your Honor, that Mr. Hamilton and f agreed 
that rather than nitpick this, we will give the whole 
thing to your Honor. 

Your Honor is familiar enough with the various 
exclusionary rules and apply them if need be. At 
least we are content with that, if your Honor is. 

The Court: All right. 


(Detendant’s Exhibit D-731 received in evidence.) 


Mr. Hamilton: The second deposition, your 
Honor, is of Mr. Paul K. Raiford, likewise Nichols 
Aluminum, taken (522) on May 5, 1970, which has 
been marked for identification as D-732, and I offer 
it in evidence. 

Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-732 received in evidence.) 


* ~ * 


(524) THOMAS L. SEIFERT, called as a witnes’ by 
the defendants, being first duly sworn, testified as follows: 


The Witness: Thomas L. Seifert, S-e-i-f-e-r-t. 


Direct examination by Mr. Hamilton: 


Q. Mr. Seifert, are you currentiy employed? A. Yes. 
I work for Canteen Corporation. 

Q. And where are you employed? A. I am employed 
in the 1430 Merchandise Mart, The City of Chicago. 

Q. What kind of a position do you have there? A. I 
work in the legal department. I am associate general coun- 
sel of Canteen. 

Q. Are you a member of the bar? A. Yes, I am. 

Q. What bars are you a member of? A. That would be 
the States of Illinois and also Indiana. 
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Q. Was there a time, Mr. Seifert, when you were em- 
ployed by Essex International, Inc.? A. Yes. 

Q. When did you first become employed by Essex? A. 
I began to work for Essex on February 20, 1967. 

(525) Q. What was your position at that time? A. I 
worked in the legal department as a lawyer. 

Q. And how long did you remain with Essex? A. I 
remained with them until November 30, 1970. 

Q. Was your job there as a lawyer throughout that 
time? A. My job was as a lawyer during that three anda 
half or three years and nine months. 

Q. Mr. Seifert, did you participate in any way in the 
negotiations for the two contracts which az* the subject of 
this lawsuit? A. No. 

Q. When did you first become aware of the existence of 
those two contracts? A. I became aware of the purchase 
agreement to purchase rod sometime in the summer or 
perhaps early fall of 1967, during that time frame. 

Q. And in what context did you learn of the supply 
contract? A. During that time frame, we were discussing 
purchase of metal with another company, and in order to 
prepare the contract with the other company, I had to 
find out what were the Essex commitments to purchase 
metal, and I looked at the contract in the context of (526) 
finding out what were the Essex requirements under that 
contract. 

Q. This was in the fall of 19672 A. That is correct. 

Q. And was this in connection with your negotiations 
with Aleoa? A. That is correct. 

Q. Were you personally involved in those negotiations? 
A. Yes, I was. 

Q. Now, Mr. Seifert, when were you first actually con- 
sulted by Essex management with respect to the terms or 
the conditions of the two contracts with American Metal 
Climax? A. That would be early May of 1968. 
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Q. Would you tell us, to the best of your recollection, 
who you consulted with at that time? A. The situation 
arose that Mr. O’Malley and Mr. Dunstan were in Paul’s 
office, and I was called into the office, and Mr. O’Malley 
stated the situation that, ‘‘Tom, we need rod out of this 
piece of equipment which was located out in Ferndale, 
Washington. We are not getting rod. We need it. Would 
you please look at the contract and tell us what our rights 
are under this contract?’’ 

(527) Q. Now, was that the first time you had actually 
looked at the lease agreement? A. Yes, I do not recall 
seeing it any time prior to that. 

Q. After looking at the lease agreement— I mean, after 
having this converastion with Mr. O'Malley, what did you 
then do? A. I went and got a copy of both of the contracts, 
the bailment lease and also the rod purchase agreement, 
and I read the contracts, and after reading the contracts 
I found a sentence in one of the contracts, the bailment 
lease, which stated—and I don’t know the exact words, 
but something to the effect that if the Prepcrzi fails to 
live up to specifications Essex shall fix it or promptly—or 
remove it and promptly restore the site. I think the word 
‘‘nromptly’’—it shall promptly fix it or remove it and re- 
store the site. 

After [had read that contract, and both of the contracts, 
I drove down to Marion, Indiana, to consult with Mr. 
Charlie Kilburn. As a lawyer, it was my view of the 
contract— 


Mr. Topkis: If your Honor please, I don’t mean 
to interrupt the witness, but I don’t think his view 
of the contract as a lawyer is relevant evidence be- 
fore this (528) Court. 

Mr. Hamilton: Let me ask another question. 
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Q. You went down and talked to Mr. Kilburn? A. Yes, 
I did. 

Q. What was your purpose in talking to Mr. Kilburn? 
A. I wanted to assure myself that the company had done 
everything possible to make the Properzi run, that it had 
gone the extra mile, that it had completely exhausted every 
possibility of getting this piece of machinery running. 

Q. All right. 

Now, after talking to Mr. Kilburn, did you then report 
back to Mr. O’Malley or Mr. Dunstan, or both, what con- 
clusions you had reached? A. Yes, I did. 

Q. Now, Mr. Seifert, I show you a copy of Exhibit P-29 
in evidence, which is a letter dated May 10, 1968, signed 
by Mr. Dunstan and addressed to American Metal Climax, 
which the evidence has indicated is the termination letter 
that Essex sent, and I ask if you had anything to do with 
the drafting of that letter. A. Yes, I did. 

Q. And did this follow your discussions with Mr. Kil- 
burn? (529) <A. Yes, it did. 

Q. Did you draft this letter? A. Yes, I did. 

Q. Now, what happened, Mr. Seifert, after drafting this 
letter? Did you continue to remain in touch with the sitn- 
aton, or did you drop out of the picture, or what? A. Well, 
as I recall, May 10th was a Friday, and after sending the 
letter, there was a meeting held at Mr. Dunstan’s office, 
involving myself, Mr. Dunstan, Mr. O’Malley and Mr. Kil- 
burn on May 13th. 

Q. What was the purpose of that meeting, Mr. Seifert, 
do you recall?’ A. Well, the purpose of that meeting was 
simply to follow up on the sending of the letter, to instruct 
Mr. Kilburn to proceed to Intalco, basically, to make what 
ever arrangements he needed to make to take out the piece 
of machinery. 

Q. Now, Mr. Seifert, the evidence here has indicated 
that following this letter of May 10, 1968, there was a 
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response received from American Metal Climax, Essex 
then drafted a second letter, and American Metal Climax 
then sent a second letter back. 

Did you see those letters at that time? (930) A. Yes, 
I did. 

Q. And did you review them? A. Yes, I did. 


. 7. ~ 


ees 


(553) Q. Now, Mr. Seifert, earlier in your testimony, 
you testified that you had some participation in the Aleoa 
contract negotiations. 

Would you describe for me the nature of your (554) 
participation in those negotiations?) A. The nature was 
to function as a lawyer and also to gather data for the 
purpose of drafting the contract. 

Q. And in that context, I think you told us previously 
that you had oceasion to consult the supply contract with 
American Metal Climax? <A. I did look at the rod pur- 
chase agreement to find out what were the Essex require- 
ments that it purchased from the plaintiff, what was the 
minimum quantities, the maximum quantities that had to 
be purchased from the plaintiff. 

Q. Why were you interested in these contract require- 
mens from American Metal Climax? A. Well, we had to, 
of course, purchase that rod from the plaintiff in con- 
formance with the contract. Therefore, | needed to know 
what those requirements were in order that I could draft 
the Aleoa contract to provide the flexibility to allow for 
purchasing, not only the AMAX, but also the Alcoa Metal. 

Q. Now, Mr. Seifert, I would like to show you a tabu- 
lation, a chart, and I would ask you if you prepared that 
chart?) <A. Yes, I did. 

(). And ean you tell us when you prepared that chart? 
A. It would be sometime late summer, early fall, (555) 
or maybe fall of 1967. 
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Q. Was it prepared in connection with these Alcoa ne- 
votiations that you have just been talking about? A. It 
was prepared pre isely to find out what we could purchase 
from the Alcoa people. 


Mr. Hamilton: This, Mr. Topkis, is part of 
another exhibit which has handwritten notes on it. 
| would like to mark this as a separate exhibit. It 
is a marked exhibit, however. It is 53. 

I would like to mark this as Defendan’t Exhibit 
734 and I offer it in evidence. 

Mr. Topkis: I have no objection. I want to 
make sure we have a copy of it. 

(Pause.) 

Mr. Hamilton: I offer 1-734 in evidence. 

Mr. Topkis: No objection. 


(Defendant’s Exhibit D-734 received in evi- 


dence.) 


Mr. Hamilton: No further questions, your 
Honor. 


(556) Cross-examination by Mr. Topkis: 


* * * 


(559) Mr. Seifert, [ am going to show you a copy of 
Plaintiff’s Exhibit PX-82, a memorandum which I believe 
you wrote. Is that correct?’ A. Yes, that’s correct. 

Q. Do you recognize the handwriting in the lower left, 
: A, Yes. 

Q. Can you tell us whose it is? A. Mr. O’Malley’s. 
Q). Could you read it to us, please? 


sir 


Mr. Topkis: 1 offer the exhibit and I will supply 
a copy to the Court in a moment. 
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‘Tom—Have somebody tell them to go to hell and take 
it out. P.W.O.”’ 

Q. And that’s P. W. O'Malley? A. Yes. 

(560) Q. By that, did you understand that somebody 
was lo tell AMAX to zo to hell an d you were to take out 
the machine? A. I didn’t interpret it literally, no. 

Q. You were supposed to have some ‘body tell them del- 
icately to go to hell? A. No. Just to proceed with the 
basic Essex decision, which had already been made in the 
natter and which had been communicated in the May 10th 
letter. 

(). And these far more blunt t words are Mr. O’Malley’s 
way of saying what he = aha meant; is that right? A. He 
was telling me to proceed with what we had decided and 
what had been communicated to the plaintiff in the May 
10th letter. 


Mr. Topkis: I will offer PX-52 in evidence and 
I will beg leave of your Honor to supply a copy to 
the Court later. 

The Court: Any objection? 

Ir. Hamilton: No objection. 


* x *€ 


(574) Mr. Hamilton: Your Honor, defendant 
calls as its next witness Mr. Paul O’Malley. 


PAUL O'MALLEY, called as a witness by the de- 


fendant, ia first duly sworn, testified as follows: 


Direct examination by Mr. Hamilton: 
Q. Mr. O'Malley, are you currently affiliated with Essex 
International, Inc.? A. Yes. 
(). What is your position? A. [ am the president. 
Q. Are you chief executive officer?) A. No. 
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(). Chief operat ng officer? A. Yes. 

Q. How long have you been president and chief oper- 
ating officer? A. February of 1966. 

Q. As president and chief operating officer, Mr. 
O'Malley, do you have responsibility for purchasing 
Essex’ metal requirements? <A. Yes. 

Q. Would you just tell me in general how you go 
(575) about carrying out that responsibility for pur- 
chasing metal? A. Well, basically we have two metal in- 
ventories, one in copper and one in aluminum, and I have 
taken on the prime responsibility for negotiating basic 
contracts in these materials, and then the scheduling 
would be done by a buyer and scheduler who would be 
working directly for me at corporate headquarters in Fort 
Wayne. 

Q. And in making your purchases of aluminum and 
copper, Mr. O’Malley, do you from time to time try to 
forecast what your needs are going to be? A. Yes. 

Q. Is that done on a regular basis? <A. Yes. 

Q. Now tell me, Mr. O'Malley, when dia you or Essex 
first become interested in purchasing a Properzi machine? 
A. Well, we had one Properzi machine in the early ’60’s 
or’ «late 1950’s, but that was destroyed by fire, and there 
Ww. «a period of three or four years where we did not have 
one, but in 1965 or 1966 we became interested again be 
cause of the volume requirements that we foresaw for our 
aluminum, 

(576) Q. Would you tell us what volume requirements 
you foresaw for aluminum and how you intended to utilize 
these volume requirements? A. Well, basically, we have 
substantial interests in quite a few varieties of wire. We 
do not or did not at that time have a substantial interest 
in two types of wire; one was telephone cable, and one was 
power conductor for electrical utilities. At this time we 
made a policy decision and it was our desire to continue 
our growth and to grow in those two areas. 
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With that, with the decision made to go into the power 
conductor business for electrical utilities, that was the 
genesis of our Paducah plant which was going to require 
substantial volume of aluminum. 

It was also apparent to us at this time, in order to 
compete and to capture a share of this market, it was going 
to be necessary for us to insure a long-term low-cost source 
of aluminum. 

(577) Q. So what steps did you take, Mr. O’Mailey, 
to try to insure this long-term, Jow-cost source of aluminum? 
A. Well, first came the forecast, the forecast of what we 
thought we might be able to capture in the aluminum mar- 
ket, plus the forecast that we had at the same time of sub- 
stantial inroads of aluminum into our historical building 
wire markets, magnet wire markets. 

We foresaw the possibility of our aluminum consump- 
tion rising to something on the order of a hundred million 
pounds in the course of five, six, seven years. 

It was that kind of a forecast T am talking about. 

In order te insure ourselves of a low-cost source of 
aluminam, we commenced discussions, and we had discus- 
sions—I had diseussions with several prime producers in 
the Uinted States, all aimed at trying to develop a partner 
for us in an aluminum pot line project. 

Q. In that connection, Mr. O’Malley, did you have any 
discussions with the plaintiff in this case, American Metal 
Climax? <A. Yes, I did. 

Q. And do you recall when you first began to have these 
discussions with American Metal Climax about a pot line? 
A. Throughout 1965, I would judge, and early ’66, (578) 
perhaps through 1966. 

Q. And what was the general—what were you trying, 
hoping to negotiate, or what were you discussing? A. 
Well, our discussions led to the fact that—or around the 
fact that we hoped to increase our aluminum consumption 
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to on the order of a hundred million pounds, and several 
discussions were made by them. 

We pursued an exercise dealing with a pot line in Mis- 
sissippi, one in the Ohio Valley. There were several Ohio 
locations that we discussed with them and we carried on 
the exercise of the financial program and the financial 
return, as I say, with respect to several sites. 

Q. Did the negotiations for the two contracts that are 
the subject of this lawsuit, Mr. O'Malley, did they arise 
in any way, or did they have anything to do with these 
discussions about a pot line? A. Well, they arose beeause 
we knew the people and were working with the people at 
American Metal Climax, but they weren’t related to the 
pot line in particular. They were related to a current need 
we had for rod. 

Q. Do you recall when you actually put in an order for 
the Properzi, the model 8 Properzi? A. Probably, I would 
guess the summer—to the best of my recollection, it was 
‘n the summer of ’65. I would think. 


(579) Mr. Hamilton: Well, I think the record 
will show—and correct me if IT am wrong, Mr. Top 
kis—but isn’t it June 25, 1966? March 25, 1966 is 
the original purchase order. 


Q. Is that about it? A. Well, that would put the dis- 
cussions of it in early 1966, late °65. 

Q. All right. And I think the record is also clear that 
you began to negotiate with American Metal Climax in 
approximately August of 1966 concerning the Intalco estab 
lishment. 

Now, would you tell us, in general, how the negotiations 
with American Metal Climax, with respect to the Intalco 
operation, commenced? <A. Well, I was earrying these 
negotiations on with two people in American Metal Climax, 
one, Mr. Stephen Furbacher, and a Mr. Kaufmann, and 
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because we were seriously discussing, as I say, this pot 
line, one of the suggestions that was made, in one of these 
mectings, was the fact that we had a Properzi on order and 
with respect to their pot line at Bellingham, Washington, 
we might install it there, and start receiving some rod from 
them. 

And we did enter into a contract for that purpose. 

(580) Q. And that was ultimately entered into in De- 
cember of 1966? .A. December of 1966, ves. 

Q. Now, prior to actually entering into that contract, 
Mr. O'Malley, do you reeall a discussion with Mr. Dunstan 
and Mr. Publow concerning the desirability of the AMAX 
contracts that were under negotiation at the time? <A. Yes. 
We had to compare it with several other alternatives we 
had, and we did discuss these. 

Q. Do you reeall what conclusion you reached at the 
time of those discussions with Mr. Dunstan and Mr. Pub- 
low? A. Well, I reached the conclusion that I would like 
to do business with American Metal Climax, and to that 
extent I guess I overruled their objections to the contract. 

They were promoting the possibility of a contract with 
alternate sources. 

Q. Why did you overrule their recommendation of an 
alternate source?’ A. Wea, I thought that this, this was an 
important factor in our relationships with AMAX and I 
wanted to continue the development of the pot line thesis 
with them. To me this was, as I say, ihe ultimate answer 
to our (581) achieving a long-term and low-cost alumi- 
num source that we would need to compete in the markets 
we are in. 

Q. After the contracts were negotiated with American 
Metal Climax, Mr. O’Malley, who at Essex was given the 
responsibility for complying with Essex’s obligations 
under the contracts? A. Well, at that time I believe it 
would have been Mr. Richard Publow. 
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Q. Anyone else involved? A. Yes, Mr. Charlie Kil- 
burn would have been involved as the engineer in charge. 

Q. And Mr. Kilburn reported to Mr. Puplow, is that 
correct? A. That’s right. 

Q. And what in general, was Mr. Kilburn to do as you 
understood it? A. Well, he was to be responsible to report 
to the Intaleo location and take up residence there, and be 
in charge, to execute our part of the contract for the instal- 
lation and the operation of the Properzi. 

Q. And he did so? A. And he did so. 

Q. Now, after the Properzi was installed, Mr. O’Malley, 
which the record will indicate was in the fall (582) of 
1967, did you from time to time receive reports about the 
operations that were taking place at Intaleo? A. Yes. 

Q. Did you ever actually visit the tacility at Intaleo and 
review and look at the Properzi as it was functioning? A. 
I made two visits to Intaleo; one to inspect the site orig- 
inally before the Properzi was shipped there or received 
there, and the second visit was during the actual physical 
installation of the equipment itself. 

Q. But it wasn’t operating at that time? A. No, it 
hadn’t started to operate at that time. 

Q. After it operated, Mr. O'Malley, did you receive 
reports from Mr. Kilburn as to problems? A. Well, first 
from Mr. Publow, and they would have come from Mr. Kil- 
burn. 

Q. Did you ever talk to the Intaleo people about any 
of those problems, yourself? A. No. 

Q. Did you ever talk to the American Metal Climax 
people, to the best of your recollection, about those prob- 
lems? <A. No. 

Q. Is your only knowledge of those problems essentially 
what ven oot from Mr. Kilburn, or Mr. Publow, or (583) 
‘rr. yunstan? A. Subsequently, Mr. Dunstan, yes; the 
thr ve. 
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Q. Now, did there come a time, Mr. O'Malley, when 
a decision was made to terminate those two contracts? 
A. Yes, that is correct. 

Q. And was that decision one that you made yourself? 
A. That is correct. 

Q. And would you tell us how you went about making 
that decision? A. Well, I continued to receive the reports 
from the fall of ’67 through April, May of ’68, about the 
inability of the machine to perform in accordance with the 
specifications, and ultimately, of course, asked for a legal 
interpretation of the contract as to what our rights might 
be as a result of the machine not operating satisfactorily, 
and upon being assured that we had the right to terminate 
the arrangement because the machine did not perform, why, 
I made the ultimate decision to send the letter which ter- 
minated the agreement, attempted to ter minate it. 

Q. In reaching that conclusion, do you recall who you 
consulted at Essex? A. Yes, three people. At this time, 
Mr. Publow was gone. It would have been Mr. Duns‘1n, 
the lawyer that was involved for the legal interpretation 
was Mr. Seifert, and (584) Mr. Kilburn. 

Q. Mr. O'Malley, I’d like to show you a copy of Ex 
hibit P-92 in evidence, which is the letter signed by Mr. 
Dunstan, addressed to American Metal Climax, dated 
May 10, 1968. 

Have you seen that letter before? A. Yes. 

Q. And was this the notification that was given by Essex 
of the termination of the contract? A. That was the result 
of my decision. 

Q. Do you recall receiving a response from American 
Metal Climax, Mr. O’Malley?: A. No. 

Q. I don’t recall receiving a letter in response to that? 
A. I don’t think I received a letter. I may have received 
one. I can’t recall it right at the moment. 
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Q. Well, subsequent to this letter of May 10, 1968, Mr. 
O’Malley, did you have any conversations with American 
Metal Climax about the situation at Intaleo? A. Well, 
in one way with respect to Intaleo. About, I would guess, 
in June, Mr. Furbacher came to my office in Detroit, and 
we had a meeting w’uc: included Mr. Dunstan, who came 
in from Marion, Ina, , and the three of us had a= (585) 
discussion relative to the purchase by AMAX of the unit 
that we had at Intaleo. 

Q. Tell us, to the best of your recollection, Mr. O'Malley, 
what the substance was of this discussion in Detroit on 
this subject? A. Well, the AMAX people felt that they had 
a market for rod in the northwest or at least on the West 
Coast, and appeared to have a serious desire to purchase 
that machine from us; or at least to purchase a Properzi 
machine, and, as I reeall the conversation, as I recall the 
discussions, we came to no agreement but it was basically 
on price, that was the only issue involved. 

Q. You did not come to an agreement, is that correct? 
A. No. We made an offer, they made a counter offer, but 
we were too far apart. 


* e * 


(588) Q. Now, Mr. O’Malley, there has been some tes- 
timony in this case about the Aleoa contract which was 
signed in December of 1967. Did you have any role in the 
negotiations of that contract? A. Yes. I was the principal 
involved. 

Q. Now, that Aleoa contract, Mr. O’Malley, has been 
introduced here in evidence as Exhibit P-53, whieh is a 
letter agreement dated September 27, 1967, and anothe: 
agreement, formal agreement, dated December 26, 1967. 
What was Essex’s objective in entering into this relation 
ship with Alcoa? A. By this time we had, as I testified 
earlier, carried cn these negotiations with several people, 
including AMAX, with the desire of developing a plan for 
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an aluminum pot line. It appeared at this time that this 
was going to (589) be either something we could not 
arrange or negotiate or program. As a result, to try to 
achieve this goal of a long-term supply of low-cost material, 
I negotiated this contract with Alcoa for the material over 
and above what we were buying from AMAX. 

Q. Did there come a time, Mr. O’Malley, in 1968, when 
you felt you had a surplus of aluminum? A. No 

Q. Mr. O’Malley, let me show you a copy of an exhibit, 
which is P-71, dated April 8, 1968, from Mr. Dunstan to 
you, and vou will notice under subparagraph 2, he refers 
to a surplus of aluminum. Was it your view at this time 
that you had a surplc* of aluminum? A. No. 

Q. Why not? A. Well, we recognized earlier in develop- 
ing these markets and in building up the consumption of 
our Paducah plant, it was going to be necessary to consume 
this material in another fashion. 

And in order to implement this we had started on an 
acquisition program in °66 by way of surveying, and I 
think we made our first acquisition of an aluminum ex- 
truder in 1967. 

In this period I was continuing to investigate (590) 
the possibility by acquisition of acquiring another alunii- 
num extruder. This was with the avowed purpose of using 
up this aluminum that we knew we were going to have to 
contract for in order to achieve this high consumptive level 
that I was discussing. 

Q. At any time in 1968, Mr. O’Malley, were you of the 
conclusion that you had an excess of aluminum? <A. Well, 
we had an excess momentarily in the beginning of that year, 
but there were other factors also. I think that was the 
year we were looking at an aluminum worker’s strike that 
was going to take place in June, so the 3,000,000 or 5,000,000 
didn’t represent a surplus to me. We had two factors: 
A potential June acquisition of another extruder and the 
fact we were preparing for a strike. 
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Q. Did you make that acquisition in June of another 
extruder? <A. Yes. 

Q. Do you remember the company that was? A. I 
don’t remember the name of it. It was American some- 
thing. The physical location of the plant was in Coldwater, 
Michigan. I think it was American Reduction. 


Mr. Hamilton: No further questions. 


* * * 


(592) Mr. Hamilton: Next witness is Charles 
Kilburn. 


CHARLES V. KILBURN, called as a witness on behalf 
of the defendant, after being first duly sworn, testified as 
follows: 


Direct examination by Mr. Hamilton: 


Q. Mr. Kilburn, by whom are you currently employed? 
A. Essex International. 

Q. What position do you presently have? A. Manager 
of Engineering for the Metals and Mining Division, Metal- 
lurgical and Mining Division. 

(593) Q. When were you first employed by Essex? 
A. 1953, January. 

Q. And what is your educational background? A. 
Where would you like me to start, high school, college? 

Q. College. A. J went to Michigan State University 
and received a bachelor of science degree. 

Q. When did you get out of Michigan State? A. 1989, 

Q. And tell me just in general terms, what you did be- 
tween 1939 and 1953, when you came to Essex? A. Well, 
I was chief engineer for the Detroit Electric Furnace Divi- 
sion of Kuhlman Electric Company, which is a company 
that mant‘actured and marketed metal melting furnaces, 
electric melting furnaces which serviced the foundry trade. 
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Q. Were you with them throughout that period of time? 
A. Thirteen years, until 1953, yes. 

Q. Now, what was your initial position in 1953 at 
Essex? A. It was in the form of approach engineer t: get 
the foundry—we had a brass foundry in Goshen, Indiana— 
(594) to get in on a good operating basis. 

There had been problems there. And this was my first 
function. 

Q. Would yeu start there, then, Mr. Kilburn, and give 
us the jobs—give us your history of employment at Essex 
from this initial position onward. <A. At that very time 
we had on order a number 6 Properzi, so it became my 
designated responsibility to plan for the installation of 
that, as well as the foundry job. But I was soon miade 
manager of the plant at Goshen, which further encom- 
passed, besides these two things, the installation of wire 
insulating equipment and the assembling of harnesses, and 
so forth, for the automotive field. 

Q. Go ahead, Mr. Kilburn. A. So this was a new plant, 
and it was my responsibility to install this—see that the 
equipment was installed and put into an operating plant. 

Q. Now, this was a Properzi at this time? <A. A Pro- 
perzi was one of the departments. 

Q. Did you have a Properzi in operation at this time 
at the Goshen plant? A. Not prior te my coming there. 

Q. I see. A. I supervised the installation and start up 
and (594a) the subsequent operation. 

Q. And that was a model what? A. A model number 5. 

(595) Q. Now, would you tell us, Mr. Kilburn, just in 
general terms, before you go on with your job description, 
how a Model 5 Properzi differs from the Model 8 Properzi 
that was ultimately installed at Intaleo?) <A. Well, of 
course, the rating was quite a bit smaller. It was in the 
area of 2500 pounds per hour. The prineiple of making 
a casting and rolling it is essentially the same. The equip- 
ment was entirely different. 


4l4a 
Charles V. Kilburn, for Defendant—Direct 


Some parts of it you would hardly recognize. It was 
a different type of casting and pouring mechanism. The 
rolling mill was similar in principle, but it had a much 
smaller drive, for instance, 150 horsepower, | believe it 
was, compared to 750 for the Model 8. 

There were no coilers involved. We coiled the rod in 
a basket. When I say ‘‘basket,”’ that’s a technical phrase 
for a frame which would constrain the rod as it came out of 
the machine. 

Q. Well, did this machine start with hot metal, Mr. 
Kilburn, and end up with rod like a Model 8? A. No. 
We started with pig, aluminum pig, and we electrically 
melted the metal in an induction furnace, then cast it 
casting from the Properzi wheel. 

Q. How long were you involved with the operation 
(596) of this Model 5 Properzi, Mr. Kilburn? A. We 
had it in Goshen until approximately 1997. 

Q. Were you plant manager throughout this time at 
Goshen? A. No, there was a period—I think it was prob- 
ably early 1957, when I went into a staff position in a 
division. 

Q). And what were your duties in that position, Mr. 
Kilburn? A. Well, it was a newly formed division. It was 
formative. I was to do all the mechanical engineering 
phases of the division work. 

Q. What was your next position after this staff po- 
sition, Mr. Kilburn? A. Well, the next one was, we built 
a rolling mill, copper rolling mill in Marion. In fact, I 
think that was one of Mr. O’Malley’s projects, and I was 
assigned to do some technical work there. And after a 
month or two at that, he appointed me as manager of this 
rolling mill, which we called Rods Incorporated as a com- 
pany name. 

[ managed this rolling mill for approximately seven 
years. 

Q. Approximately seven years. 
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(597) What was your next position, Mr. Kilburn, after 
you left—<A. I had a brief assignment—we had just begun 
to do some planning on a processing operation to salvage 
our scrap wire and obtain the copper from it. We called 
it Process Materials; again this was a company name. 

It was my job to get the equipmeat in and get that 
installed and get it debugged and start up and getting the 
plant in op. . ition, which I did for approximately a year 
and a half. I operated that plant as its plant manager. 

Q. Mr. Kilburn, where are we in time now? <A. This 
wold be approximately 1964 or "5. 

Q. Would you tell us what position you took there- 
after? A. Well, Mr. Dunstan had joined the or 
Mr. O’Malley was then either a vice-president or president, 
and I worked then for Mr. Dunstan. And he assigned me 
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to be the project director in installing another copper roll 
ing mill at a plant we had in Three Rivers, Michigan. This 
project took about a year and a half. 

We completed that plant and got it on stream. 

(598) Q. After doing that, Mr. Kilburn, what was 
your next position? A. The next one was the assignment 
to work on the aluminum Properzi project. 

(). At Intaleo? A. Well, originally we were thinking 
in terms of putting it at our Paducah plant. 

(). But, ultimately, this is the Properzi operation that 
was installed at Intaleo?) A. Right. 

(). Following the termination of the contracts between 
Mssex and American Metal Climax at Intaleo, Mr. Kil- 
burn, what was your next position? A. Well, I was as- 
signed to take this equipment and install it at a new plant, 
which we had to build, which we did build, and install the 
Properzi equipment and some billet casting equipment, to 
eet it in operation and to manage the plant. 

Q. That was the operation at Boonville?) A. Right. 

(. How long did you stay at Boonville? <A. I think it 
was three years. 
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Q. When did you leave? A. 1971. 

(599) Q. And what position did you take at that time? 
A. I was assigned the job of installing some similar type 
of equipment in the copper end of the business. That was 
in Rockford, Hlinois. That was a project that took approx- 
imately a year and a half, again, to do. We built the equip- 
ment ourselves. We have a plant that builds machinery. 
It was my job to see that this equipment got built, delivered 
to the site, in..called, started up to train the crews and get 
it into operation, and then turn it ove, to the operating 
people. 

(). From there did you go to your present position, Mr. 
Kilburn? A. That’s right. 

Q. Now, when did you first learn of Essex’ interest in 
a Properzi machine, over and above the Model 5 Properzi 
which you have already talked about? A. Oh, I would say 
that it must have been late ’65 or early 66 when we began 
shopping t..+ field for the type of machine that we wanted 
to buy. 

Q. What responsibility were you given at that time, if 
any, in connection with finding Properzi equipment? A. 
Well, I was supposed to scan the market, find (600) the 
best equipment for that and see that it got purchased and 
installed and operating. 

Q. Who did you contact in that connection? A. Nichols 
Aluminum—you mean with regard to Properzi? 

Q. Yes. A. Yes, I contacted Nichols. 

Q. Did you also consider other types of equipment? 
A. Yes. 

Q. What Properzi model were you interested in at that 
time, Mr. Kilburn? A. Well, their latest model had been 
a Number 7, and we were talking in terms of their Model 
No. 7. 

Q. Do you recall when you first learned of the Model 8 
Properzit A. Well, 1 had received quotations on the 
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Model 7 and was in the process of making layouts and hav- 
ing discussions, when Jim Morris of Nichols informed me 
that Properzi had a new Model 8, which had a lot of de- 
sirable features on it, which was going to have a much 
improved production rate, and wanted to know if we would 
be interested, and we said yes, we would like to get that 
model. 

Then our interest changed to the Model 8. 

(601) Q. What were the features about the Model 8 
that interested you? A. Well, probably the most prom- 
inent one and th. one which would promote the increased 
rate was a feature they call their secondary cooling. Mr. 
Properzi had a patent on this, and it centered about the 
fact that before the easting emerged from the wheel, as 
it did in the previous models, that they would held the 
belt away from the wheel and give it an intense spraying 
of water which would promote the faster cooling, and thus 
ollow you to have a faster ;roduction. 

Q. What was the production rate of the Model 7 Pro- 
perzi, do you recall, Mr. Kilburn? A. I recall it was in 
the order of eight or nine thousand. 

Q. Pounds per hour? A. Pounds per hour. 

(). Did you order a Model 8? A. Yes, we did. 

@. And where was it planned to install that piece of 
equipment? A. I think we started some planning on that 
at Paducah. There were several possibilities we had at the 
time. One was our Tiffin plant, another one was (602) 
Paducah. It was decided that the new Padueah plant 
would be the place for it. Q. Did there come a time when 
you were advised that it was going to go not to Paducah 
but to Intaleo? A. That’s right. 

Q. Would you tell me how you learned—first learned of 
the plan to install the Model 8 Properzi at Intaleo? A. 
Well, as I reeall, Mr. O’Malley had myself and Mr. Dunstan, 
Mr. Publow, perhaps Mr. Murray—I’m not sure—at a 
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meeting in his office, and he said that he made a deal with 
American Metal Climax and we have a contract for metal, 
we are going to install the Properzi at their plant in In- 
taleo, Ferndale, Washington. He said this contract is for 
five years. We will get this going. Our plans are that we 
will have a pot line. We will probably pull it out and 
move this to the pot line. 

Q. Were you given any responsibilities at this time 
with relation to the Properzi at Intaleo? A. Yes. Mr. 
O’Malley said, ‘Charlie, we will count on you to do this 
work.”’ 

Q. By ‘‘this work,’’? what did that mean? A. Installa- 
tion, start-up, the training of the (603) people, and so 
forth, 

Q. What was the first step that you took, Mr. Kilburn, 
in carrying out your responsibilities with respect to the 
Intaleo operation? A. Well, the first thing we had to do 
was to make a layout, see how the equipment would fit into 
the Intaleo plant. This consisted of fitting the various 
components on a floor plan. Properzi, you see, didn’t 
furnish the equipment for melting, for instance. He didn’t 
furnish certain filtering equipment for the emulsion. So 
we had to buy some of it ourselves. 

So my job was to line up the other equipment we were 
going to buy as auxiliaries for the Properzi, fit it all into 
a map—if you would eall it that, for the sake of under- 
standine-——as to where it would all fit in the plant, how 
it would lay out. 

This was my first job. 

(604) Q. Who was the contractor at the job, Mr. 
Kilburn, do you recall? A. Well, in dealing with the 
Intaleo people, or rather the AMAX people, I should say, 
they were in the process—they had just completed putting 
in the first pot line at Intaleo, and they were in the process 
I think, of building the second, and had a third one 
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planned, and the prime contractor was Bechtel, who was 
a construction company located in California, and it was 
suggested that we perhaps could use Bechtel to do this 
installion work, heeause they were familiar with the var- 
ious ground rules and had worked with Intaleo, and from 
the standpoint of understanding, why, it would be best, 
it would be nice if we could use Bechtel. 

Q. And so you did use Bechtel? A. We proceeded to 
arrange with Bechtel to do this work. 

(). Now, in order to do the initial layout work, Mr. 
Kilburn, was it necessary to get anything from the Pro- 


perzi people? A. Oh, certainly, we had to h ive dimension 


drawings, the components. We had to have foundation 
information. We had to have piping arrangements. We 
| 


had to have electrical arrangements. We had to have 
(605) anchor bolt plans, this sort of thing. 

(J. Did you have any problem in getting this layout 
information? A. Yes. IL had a great deal of trouble. 

(. Would you describe for us the nature of the prob 
lems which you had? A. Well, my contact was through 
Nichols, and they, in turn, would try to get this informa- 
tion from Intaleo and I had a great deal of calling and 
letter writing, and so forth, asking for this kind of infor- 
mation and that kind of information, and it was like pull- 


ing teeth to get it. It was meted out very piecemeal. 


Changes were made in the process, And, actually, | 
had to kind of guess at some of it, and use my best judg- 
ment, because I never did get complete enough plans to 


have the complete layout information. 


Mr. Topkis: Excuse me, I think either I mis- 
heard or the witness misspoke himself. 

Were you having this difliculty with Intaleo or 
with Properzi? 

The Witness: Properzi. 

Mr. Topkis: That’s whut I thought, but I 
thought I heard him say Intaleo. 
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(606) Mr. Hamilton: You may be right. 

Q. You were having these discussions, not with anyone 
at Intaleo, but with Properzi people; is that correct? A. 
That’s right. 

Q. Or the Nichols people; is that right? A. That’s 
right, yes. 

Q. Now, Mr. Kilburn, let me hand you Exhibits D-205, 
1-206 and D-208. 

Do these exhibits all relate to your communications 
with Properzi or Nichols in an effort to obtain these lay- 
out drawings and the layout information necessary for 
installation? A. Yes, this is certainly some of it. There 
were additional calls and verbal conversations, in addition. 


Mr. Hamilton: I offer D-205, D-206 and D-208 
in evidence. 


Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibits D-205, D-206 and D-208 
received in evidence.) 


Q. Mr. Kilburn, do you reeall what your initial antici- 
pated schedule was insofar as installation and operation 
and so forth was concerned at Intaleo?’ A. Well, after the 
order was placed, the (607) indication, as I recall, was 
that we could expect the equipment in January of 1967, 
and we fignred that it would take, at most, a couple of 
months to install it and do a little debugging, get it started 
perhaps in March. 

Q). Did you have any feeling at that time as to how long 
it would take once you had it ready for operations to get 
the equipment to really function properly? A. Oh, I as- 
sumed it would take about six weeks. This is what you 
would expect. 


Q. Do you recall when, in fact, you did have the equip- 
ment installed, approximately? A. Well, when it was 
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finally installed, it was approximately the latter part of 
October, maybe even the first of November, in ’67. 

Q. Some nine months later, I presume; is that correct? 
A. Yes. 

Q. Tell me, Mr. Kilburn, did you, prior to completing 
your installation, did you get all these layout drawings 
that you needed and that you had requested? A. No, I 
didn’t. And, as a matter of fact, I got some that turned 
out to be an error. 

(608) Q. Do you recall what those were? A. Well, 
of 
course, what you encase the electrical wiring in, and, in 
fact, when the equipment arrived, I found that I had to 
make a lot of alterations in the conduit layout I had, which 
involved extra work. 


there was a plan for laying conduits in, which is the 


I also found out, incidentally, that when the equipment 
came, they thought I had received certain electrical draw- 
ings and they weren’t anyplace to be found, had never 
been transmitted. 

Q. Now, you told us about the problems you had with 
the layout drawings, Mr. Kilburn. Did you also experience 
delays in actual shipment of the equipment? A. Yes. 
That was as bad as the drawing situation. I kept calling 
them and corresponding with them as to the shipments, 
and they kept giving us later and later dates, putting us 
off a few months at a time. 

(). Were you ever advi.ed, Mr. Kilburn, as to the 
reason for the delays in shipping the machinery? A. Well, 
1 understood that they had some aesign problems. 

(). What sort of design problems? A. Well, apparently 
they couldn’t get this secondary cooling to work. 

(609) Q. Mr. Kilburn, I show you Exhibit 229, which 
is a letter from Nichols Aluminum to you dated June 20, 
1967, which discusses the shipment schedule, and the 
fourth paragraph reads as follows: 
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‘‘Continuus encountered some problems with the sec- 
ondary cooling system and more experimentation is re 
quired to establish the proper belt thickness and width for 
u productive operation.”’ 

Do you remember receiving that letter, Mr. Kilburn? 
A. Yes, | clo. 

Q. And is this the design problem that you have been 
talking about? A. 1 think that this was probably put to 
me as the main one. There may have been others. I do 


not know. 


Mr. Hamilton: I offer D-239 in evidence. 

Mr. Topkis: I have no objection to the receipt 
of the exhibit, your Honor, as proof of the fact that 
such a letter was sent and received. But I certainly 
would object to its use for a hearsay purpose, 
namely, to prove the truth of anything that they 
know. 

The declarant is not in court and not available 
to me. I also don’t think it makes any difference 
(610) as to a matter of relevance, but I’m passing 
that. 

Mr. Hamilton: By passing it, are you with- 
drawing your objection? 

Mr. Topkis: No, no. I say I object to its receipt 
for a hearsay purpose. I do not object to its receipt 
for a non-hearsay purpose, namely, that the letter 
was received. 

Mr. Hamilton: I only offer it, your Honor, as 
the information that Mr. Kilburn was given by 
Nichols as to the reason why the equipment was de- 
layed. 

The Court: All right. 


(Defendant’s Exhibit D-239 received in evi- 


dence.) 
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Q. Did you complain, Mr. Kilburn, about the delays in 
shipments from Properzi? <A. Yes, I did. 

(611) Q. Did you complain orally or in writing, or 
both? A. Both. 

Q. Do you recall how often you complained? A. By 
telephone, quite often. By letter, perhaps two or three 
times. [I am not sure. 

Q. Let me show you, Mr. Kilburn, a letter dated July 
5, 1967, from you to Nichols, which is Defendant’s D-118, 
and I ask you if that is a letter which you sent. A. Yes, I 
did. Yes. At that time I was very disturbed about the 
whole situation. 


Mr. Hamilton: I’d like to offer Exhibit D-118 in 
evidence, 
Mr. Topkis: No objection. 


(Defendant’s D-118 received in evidence.) 


Mr. Hamilton: Your Honor, the last two or 
three paragraphs of that letter I think are particu- 
larly relevant insofar as they relate here to Mr. Kil- 
burn’s complaints to Nichols about the delays in 
shipment and the design problem on the secondary 
cooling system. 


Q. Did you also have telephone calls, telephone con- 
versations with Nichols Aluminum people on this subject, 
of equipment delays, Mr. Kilburn? A. Yes, I did. I 
talked with Mr. Morris. They told me that they would 
send—when I would call, they told me, (612) ‘‘Well, we 
will send a wire and see what the status is.’”?’ And I am 
sure they had many inquiries to Properzi themselves. 

You see, we were not the only one involved. There 
were three of those being built. 

Q. Mr. Kilburn, do you recall when the first shipment 
of -quipment actually arrived at Ferndale? A. I would 


at 
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guess the first shipment might have arrived in July or 
August. This is just recall from memory. 

Q. Mr. Kilburn, let me show you 4 copy of Exhibit 
P-48 for identification. 

I ask you if you can tell me, in general, what that 
exhibit is. A. Well, the first page is an inventory. ‘The 
second group of pages are my daily production summaries 
with a few notes. Further on is kind of a curonological 
summary of what happened. 

Q. Now, looking at the seventh page of Exhibit P-48, 
Mr. Kilburn—are these your notes on that page? A. Yes. 

Q. Can you tell from that when the first shipment of 
Properzi equipment arrived at Intaleo? A. 8/24, August. 

Q. August 24, 1967, that would }ave been? A. Yes. 

(613) Q. Where did these materials which are accum- 
ulated in P-48 come from, Mr. Kilburn? Is this your file? 
A. Yes. Which right here? 

Q. Yes, the whole Exhibit P-48. A. Well, some of it is 
in my writing, and some of it were reports that C. K. Li 
prepared. 

Q. Does it all relate to the operation at Ferndale, In- 
taleo? A. Yes. 


Mr. Hanuiton: I’d like to offer P-48. 

The Court: Any objection? 

Mr. Topkis: Your Honor, I must confess that I 
have not gone through these in anticipation of this 
offer. Could I do so during the luncheon recess and 
comment on it then? 

I think I will have no objection, but I just want 
to be sure. 

The Court: All right. 


Q. Now, Mr. Kilburn, the first shipment of equipment 
arrived on August 24, 1967. What was your understand- 
ing at that time as to the design of the equipment; was it 
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finished, was it still being designed, was it in an early stage, 
a late stage? What was your understanding? A. Well, 
certainly the secondary cooling thing (614) hadn’t been 
resolved. Th , told me that. 

Q. I beg your pardon. A. They informed me of that. 

Q. Did you have any other information concerning the 
status of the design of the Properzi equipment? A. I 
don’t recall. 

Q. Mr. Kilburn, let me show you Exhibit D-248, which 
is a letter from Nichols Aluminum to you, dated Septem 
ber 11, 1967, and let me read you just a paragraph from 
that. 

‘“‘This is to confirm that with the initial shipment of 
Properzi Number 8 Casting Machine, you will receive two 
types of ring molds. One is the conventional pentagonal 
shape, the other trapezoidal. The latter will be mounted 
on the casting machine. Continuus was not able to fully 
establish a preference between these two designs based on 
the test work at the factory. In effect, Continuus is asking 
you to assist in the evaluation of the molds. We regret 
this inconvenience, but we assume that Continuus had no 
alternative.’’ 

Now prior to receiving that letter, did you know that 
the ring mold design had a problem? A. No. The ring 
mold and the cooling all kinds of tie in together. 

Q. There is a handwritten note on the bottom of (615) 
D-248, Mr. Kilburn. Can you recognize that handwriting? 
A. I think that is Jim Russell’s. I can’t be sure. 

Q. Would you read it, please? <A. It says, ‘‘Charlie, 
Aleoa and General Cable are in the same boat.”’ 

I assume it is his because he sent me the letter and 
just added the little hand note wh .e signed it. 


Mr. Hamilton: I offer Exhibit D-248. 

Mr. Topkis: No objection, your Honor. 

(Defendant’s Exbibit D-248 received in evi- 
dence.) 
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Mr. Hamilton: Your Honor, at this point, I’d 
like to read a paragraph of Exhibit D-247, which 
is one of the exhibits introduced in connection with 
the Nichols depositions, and Mr. Topkis has in- 
formed me that he has no objection to any of those 
exhibits. We were going to have them marked dur- 
ing the recess. This is a letter dated August 29, 
1967, from Mr. Morris to a Mr. Milton H. Nichols 
in London. 

He says the following: 

‘In a discussion with Donini regarding the mold 
design and spare molds, he tells me now that the 
molds that are shipped with the equipment are ex- 
perimental and they really haven’t finalized on the 
mold design. This is (616) going to be great.”’ 


» * * 


(617) Q. Just before the luncheon recess we looked at 
a letter, Exhibit D-248, which indicated that the initial 
molds being shipped with the Properzi equipment were 
(618) experimental. 

Do you recall whether or not the molds that you actually 
received with the equpment were experimental?) A. They 
were the type that they had described as being experi- 
mental. 


Mr. Hamilton: I would like to offer Exhibit 
D-247 in evidence, which is a letter from Nichols to 
Mr. Kiiburn dated September 18, 1967, also com- 
menting upon the experimental molds that are being 
supplied with the original equipment. 

Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-249 is received in evi- 
dence.) 
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Q. Now, Mr. Kilburn, can you recall when your instal- 
lation of the equipment was completed and you were actu- 
ally ready to start running the machinery? <A. I think ] 
recalled it this morning as being about the end of October, 
perhaps the first of November. 

Q. Let me show you Exhibit P-48, Mr. Kilburn, and see 
if you can tell from that exhibit when the installation was 
completed and you were ready to start operating the equip- 
ment? A. Well, we had it ready, according to drawings 
and information we had, on the 30th, but I got a call from 
(619) Mr. Russell, who was starting equipment up at an- 
other plant, and he had some last minute changes to be made 
which he gave over the phone so that we would be ready 
for him. And that was the time 11/30 to 11/1. 

Q. This is November 30 to November 1, and when did 
you start to operate the equipment? A. My record indi- 
cates we made the first casting on the third of November. 

Q. And the first rod was made when? A. On the 14th. 

Q. The 14th of November? A. Right. 


Mr. Hamilton: Your Honor, I would like to read 
a couple of paragraphs from Exhibit 1-251, which 
is a letter dated December 5, 1967, and it is from Mr. 
Properzi to Nichols Aluminum. 

Skipping the first paragraph, ‘‘In my opinion, 
the deformation of the ring molds at General Cable 
is due to the cooling of the groove after a point where 
the cast bar leaves the ring mold.”’ 

Skipping several paragraphs: 

‘‘Tn some experimentations of ours, we found out 
that the mold had a tendency to shrink (to contract 
toward the center of the wheel) while in other ex 
perimentations we (620) had exactly the opposite 
result. This fact induced me to decide for this new 
system. I hope that after some practice it will be 
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possible to control the cooling conditions by relating 
them to the deformations observed. I also hope to be 
able to supply ring molds having a higher resistance 
to softening, using alloys, which shall not, however, 
considerably reduce the thermal conductivity. I 
would, of course, appreciate if you could continue 
to follow closely these very interesting develop- 
ments, both from a technical and commercial point 
of view, in this first operation stage of the model 8 
machine. Thank you for encouraging cooperation 
and I would ask you to keep your fingers crossed 
for some time.’’ 

I would like to offer Exhibit D-251 in evidence. 

Mr. Topkis: I have no objection, your Honor, 
except to its receipt for a hearsay purpose. I have 
no question that Mr. Properzi wrote that letter to 
somebody at Nichols. 

The Court: All right. 


(Defendant’s Exhibit D-251 is received in evi- 
dence. ) 


Mr. Hamilton: Then, your Honor, I would like 
to read from the response to that letter, which is a 
letter dated December 14, 1967, from Nichols to Mr. 
Properzi, (621) Exhibit D-252. 

Mr. Topkis: Excuse me, Mr. Hamilton, just in 
the interest of shortening things, I have told Mr. 
Hamilton I have no objection to the receipt of any of 
these documents. They unquestionably reveal there 
was correspondence going back and forth as to as- 
serted deficiencies in the Properzi machine and | 
don’t challenge that. I wonder whether we couldn’t 
just receive them in bulk and pass on to the live tes- 
timony, so we can get done today, which is our 
common ambition, I believe. 
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The Court: That does seem like a good idea, 
Mr. Hamilton. 

Mr. Hamilton: I could do that, your Honor. 
I had them set up to bring in simultaneously what 
Properzi was telling its agent with the problems that 
Mr. Kilburn was experiencing when he was trying 
to operate the machine. He was having all of these 
problems which he will testify about. And here is 
Properzi telling Nichols simultaneously about all the 
experimentation they are doing and the problems 
that they are having, going to the issue of a lack of 
design on the machine. 

Now, I ean do that in a brief, I suppose. I think 
it is a more effective presentation to do it in this 
fashion. 

(622) The Court: All right, do it your way. 

Mr. Hamilton: I only have a few of these that 
have quotes of this kind and the rest of them 
wouldn’t be nearly that extensive. 

This is December 14, 1967, Nichols to Properzi, 
D-252. 

‘We fully understand your desire to have our 
customers exercise more patience on this whole run- 
ning mold and eccvling problem on the number 8 
machine, but I fear our customers are finding it too 
costly to be patient any longer. Hence, my lengthy 
letter to you of yesterday. We must get them into 
production and soon. Alcoa is ordering six ring 
mold blanks. Though nothing was said directly to 
me, we strongly suspect that Aleoa is already pro- 
ceeding with the design of their own casting wheel 
and mold.’’ 

Then skipping a few paragraphs, ‘‘Reverting to 
your present casting wheel and mold design, I would 
tell you that we had no preconceived ideas about 
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the pros or cons of using thin-walled molds. There 
is also room for improvement in most any piece 
of equipment. and your present wheel and mold has 
some attractive features, but the facts of the matter 
are it is not standing up on a production basis, or, 
for that matter, on assembly production basis. Fur- 
thermore, if the system is made operable under cer- 
tain and (623) strictly controlled conditions, there 
are indications that the system might be too sensi 
tive to the various processes variables to permit 
adequate control on a week-by-week basis by regular 
production personnel. 

‘‘Be that as it may, I am not suggesting you 
abandon your basic concept at this time. What I 
and my colleagues here at Nichols are suggesting, 
is that you proceed immediately with the design and 
construction of a wheel and cooling system which 
has already proved satisfactory for production use. 

‘‘Later on, as time permits, you can make the 
modifications and refinements to your present sys- 
‘em which you now consider necessary or appro- 
priate. When this work is done and after you have 
tested the system, insofar as you are able to test if 
in your shop, I believe we could strike a deal with 
one of our number 8 customers whereby the system 
could be tried on their equipment. A customer is 
always more willing to experiment in order to im- 
prove something if he knows he has a production 
process that will work at least reasonably well than 
if he doesn’t. This is only logical.’’ 

Then it goes on. That’s essentially it. 

I offer Exhibit D-252. 

Mr. Topkis: No objection. 


(624) (Defendant’s Exhibit D-252 is received 
in evidence.) 
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Q. Now, Mr. Kilburn, I would like to show you a copy 
of D-254, which is a letter you received from Nichols on 
January 16, 1968. 

I just want to read to you the second paragraph of that 
letter. The first paragraph encloses some drawings on the 
ring mold and assembly and the second paragraph reads, 
‘‘The obvious changes reflect the most recent thinking on 
the number § ring mold.’’ 

Now, this is January of 1968, Mr. Kilburn. Were you 
trying to operate the machine at Intaleo by January of 
1968? A. Oh, yes, we had been trying since the first of 
November continuously. 

(). And was Nichols supplying you with ‘‘the most 
recent thinking’”’ as this most recent thinking developed? 
A. Well, I don’t know as I fully understand the question. 
They hadn't supplied us anything until they suggested a 
complete change in design. 

(625) Q. Was that later than this, Mr. Kilburn, to the 
best of your recollection? A. Yes, I’m sure it is, because 
this is a Properzi number, and Properzi never did give us 
the drawing which showed the wheel that we had the best 
luck with. 

Q. Do you have any recollection of what the most recent 
thinking referred to in that letter was? A. Well, they state 
the three things here. ‘‘The bottom side of the moid lips 
is radiused to eliminate the notch effect.’’ In other words, 
instead of having a square corner, they put a radius on it. 

‘*The intersteel bolt ring is reduced in diameter and is 
beveled and rounded off at the top to allow free circulation 
of water along the top. The diameter of the side plates is 
reduced to permit better heat transfer by radiation, con- 
vection through the rim of the mold.”’ 

Q. Let me ask you this, Mr. Kilburn: Subsequent to 
this date, January 1968, did you get additional refinements 
or ideas from Nichols on ring molds? <A. Yes. 
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Mr. Hamilton: I offer Exhibit D-254. 

The Witness: Apparently it was an intermedi- 
ate, (626) very moderate change which didn’t do 
anything, either. 

Mr. Topkis: No objection. 


(Defendant’s Exhibit D-254 received in evidence.) 


Q. Mr. Kilburn, were you here when Mr. Briggs testi- 
fied? <A. Yes, sir. 

Q. Do you recall him testifying concerning the problem 
that Intaleco had because they didn’t have the maintenance 
and design drawings that were necessary for them to be 
able to adequately maintain the equipment? A. I heard 
him testify to that effect, yes. 

Q. Had you made any efforts, Mr. Kilburn, prior to 
January 1, 1968, to obtain the maintenance and design 
drawings for the equipment? A. Oh, I had been after them 
continuously on that point because, I, too wanted these 
drawings. 

Q. Do you recall when the first time was that you re- 
quested the maintenance and design drawings? <A. I don’t 
recall the date. 

Q. Let me show you Exhibit D-215, Mr. Kilburn, which 
is a letter from Nichols Aluminum to Properzi, dated Au- 
gust 8, 1967, which begins, ‘‘We have received a request 
from Essex Wire concerning the availability of instruction 
of manuals, manufacturer’s descriptive (627) literature, 
and other type of information,’’ et cetera. 

Is that about the time you requested these maintenance 
and design drawings, Mr. Kilburn, do you recall? A. Yes, 
but I think I had been requesting it even before that. 

Q. Even before this? A. To my recollection, yes. 

Q. Had you gotten them? A. No, the important ones, 
or not complete. We never did get any instruction manuals. 


Mr. Hamilton: 


Let me offer Exhib’ -215, 
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Mr. Topkis: For non-hearsay use I don’t object 
to it, your Honor. 


(Defendant’s Exhibit D-215 received in evidence.) 


Mr. Hamilton: Your Honor, I would like to read 
very briefly from Exhibit D-216, which is a Telex 
from Nichols Aluminum to Properzi, dated Septem- 
ber 5, 1967. It starts out, ‘‘Re: Essex Intaleo. 
Please airmail immediately to Intaleo at Ferndale, 
Washington, a complete set of all available drawings 

| covering Model 8 equipment, including electric. 
These drawings are to be certified. Mr. Kilburn is 
very angry, as drawings were supposed to have been 
mailed a week ago. (628) Also please advise when 
| spare part manuals and other manuals will be ready.” 
| The Telex goes on, 


Q. Are these the kind of complaints you had been mak- 
ing, Mr. Kilburn? A. Yes, very definitely, 


Mi. Hamilton: I offer in evidence Exhibit D-216. 

Mr. Topkis: No objection. 

The Court: As you say, these are being offered 
to prove what, Mr. Hamilton? 

Mr. Hamilton: They are being offered, your 
Honor, to prove that there was a problem between 
Nichols and Properzi; that Nichols was trying to 
get information from Properzi in order to comply 
with requests from Mr. Kilburn. 

These are all exhibits that were marked during 
the depositions of these Nichols people and they 
were questioned about them at that time, in general 
terms at least. 

The Witness: Your Honor, I had been con- 
tinually harassed for these drawings, so I, in turn, 
was trying to get them, as Mr. Briggs stated. 
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Q. Now, Mr. Kilburn, I think you mentioned a few 
minutes ago that when you finally got a shipment of equip- 
ment at one point, the drawings were supposed to be 
(629) in the shipment, is that correct? A. Yes. That’s 
what they had told me. 

Q. They had told you that? A. Yes. 

Q. Do you recall whether or not the drawings were in 
the shipment when they got there? A. No, the; were not. 

Q. Did you complain about that? A. Yes. 

Q. Who did you complain to, do you recall? A. Mr. 
Morris, I believe; Nichols. 


Mr. Hamilton: I would like to offer Exhibit 
D-217 in evidence. 
I withdraw that. 


Q. Do you recall when this was, Mr. Kilburn, approxi- 
mately? A. Well, it would have been after the shipment 
arrived. I don’t recall the exact date. 

Q. Well, let me show you, Mr. Kilbura, a letter dated 
October 24, 1967, Exhibit D-217, which is a letter from Mr. 
Morris to Properzi. The second paragraph reads as fol- 
lows: 

‘“As you can see under Essex we noted there were in 
the crate all the blueprints for the mill, the (630) lube, 
the emulsion system, the caster, and the electric. I just 
talked to Charlie Kilburn today and he advised me there 
were no blueprints in the crates.’’ 

Are those the blueprints you have been referring to, 
Mr. Kilburn? A. Yes. 

Q. This was on October 24, 19671 A. Yes. 


Mr. Hamilton; I would like to offer Exhibit 
D-217 in evidence. 
Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-217 received in evidence.) 
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Q. Now, thereafter, Mr. Kilburn, did they send you any 
of these design and maintenance drawings? A. In due 
time, I believe they sent us most of them. But that strung 
on into the spring, or later. 

Q. It strung on into spring or later. Is that your best 
recollection? A. Yes. 

Q. Let me show you Exhibit 218, Mr. Kilburn, which 
is a letter dated November 30, 1967, from Nichols to you, 
indicating that drawings have been forwarded from Pro- 
perzi and attaching a list of the drawings, (631) Is that 
correct? A. But this is not the complete set of drawings. 

Q. This is the first installment; is that correct? A. This 
is a good portion of them ‘ut not all of them. Of course, 
those were made available then to the Lataleo people. 


Mr. Hamilton: I offer it. 
Mr. Topkis: No objection. 


(Defendant’s Exhibit D-218 received in evidence.) 


Q. Mr. Kilburn, you said you did make some available 
to Intaleo. Do you recall when that was? A. Well, when- 
ever I got them, I immediately transferred them to them 
beeause they had been after me for them. 

Q. I show you, Mr. Kilburn, a letter dated January 17, 
1968, from you to Mr. Cheatham at Intaleo and I ask you 
if this is when you gave him the maintenance and design 
drawings that you had. A. Yes, this would have included 
everything I had up to date. 

Q. Would you look at the last paragraph of that letter, 
Mr. Kilburn, and does that indicate that you gave anything 
else to Intaleo? (632) <A. I gave them instructions on the 
hydromation. 


Mr. Hamilton: I would like to offer Exhibit 
D-184 in evidence. 
Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-184 received in ev. ‘nce.) 
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Q. I think you just indicated, Mr. Kilburn, that these 
efforts by you to get these drawings continued for some 
time; is that correct?) A. Yes. 

Q. I would like to show you Exhibits D-219, 221 and 222. 
Do these all reflect shipments of drawings by Nichols to 
you on the dates indicated? A. Yes. 

Q. Now, the last of those exhibits, D-222, is dated April 
30, 1968, and the last sentence is—in the letter from Nichols 
to Mr. Kilburn, ‘‘You should now have a complete set of 
maintenance and assembly drawings.’’ Is that correct? 
A. Yes. 

Q. Is that about the time when you in fact did have a 
complete set for the first time? A. Yes. 


Mr. Hamilton: I would like to offer D-219, 
(633) 221 and 222 in evidence. 


Mr. Topkis: No objection. 


(Defendant’s Exhibits D-219, 221 and 222 re- 
ceived in evidence. ) 


Q. Now, Mr. Kilburn, I think Mr. Briggs referred to a 
lack of spare parts and spare parts information luring his 
testimony. Do you reca'! that? A. Yes, I do. 

Q. Had you been making any efforts to obtain spare 
parts and spare parts information from Properzi? A. Yes. 

Q. Do you recall when you first started your efforts to 
obtain spare parts? A. Well, I think we ordered very 
early—perhaps even before we went to Intaleo, $75,000 
worth of spare parts, which was the first recommended list 
that we were given. 

Q. Mr. Kilburn, T show you Exhibit D-224, which is a 
letter from Nichols Aluminum to you, enclosing a quotation 
on the latest information on spare parts. Is that the quota- 
tion that you just referred to? 
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I also show you Exhibit D-225, which, I believe, includes 
the order Essex placed for those spare parts. A. Well, 
this is a list of the recommended spare. 

(634) Q. The first one, Exhibit D-224. A. Yes. And 
we ordered it 

Q. And isn’t Exhibit D-225, dated March 6th, 1967, 
your order for those spare parts? <A. Yes, that’s right. 


Mi. Hamilton: I would like to offer Defendant’s 
Ixhibits D-224 and D-225 in evidence. 
Mr. Topkis: No objection. 


(Defendant’s Exhibit D-224 and D-225 were re- 
ceived in evidence.) 


‘Ir. Hamilton: Now, your Honor, I would like 
to read just a sentence or two from Exhibit D-226, 
which is a letter dated July 26, 1967, from Nichols 
Aluminum to Properzi. 

After referring to a delay in shipping Alcoa’s 
casting equipment, Mr. Morris goes on: 

‘Tle also advised me that the spare parts for 
Essex, Aleoa and General Cable will not be de- 
livered until December or January. I know the 
equipment is new and there are many problems in 
the production of new equipment. However, I think 
it is only proper for me as your agent to inform 
you of the reaction of your customers in this coun- 
try. They are all becoming very critical of the late 
delivery which may affect future orders. Also, if 
after they start up (635) the equipment they are 
forced to shut it down for lack of spares, I hesitate 
to think what their reaction is going to be.’’ 

1 ..ould like to offer Exhibit D-226 in eviderce. 

Mr. Topkis: No objection. 


(Defendant’s Exhibit D-226 was received in 
evidence. ) 
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Q. Now, did you continue, Mr. Kilburn, during the 
summer of 1967, to request spare parts and spare part in- 
formation from Nichols Aluminum? <A. That is right. 

Q. Do you recall whether or not they ever advised you 
when these spare parts or spare part manuals would be 
shipped? A. I don’t recall what their promises were. I 
knuw that whenever they had given us spare parts rec- 
ommendations we ordered them without delay. 

Q. Do you recall whether they promised delivery dates 
to you of those spare parts? A. Oh, I think the delivery 
dates were quite lengthy. We got them in different groups. 

Q. 1es, I understand, Mr. Kilburn. 


Mr. Hamilton: I would like to read from Fixhibit 
[)-227, your Honor, which is a memorandum from 
Nichols (626) Aluminum, dated August 2, 1967. 
It reads as follows: 

‘‘Received request from Essex as to the date of 
shipment of their spare parts on their order P8249 
(which is the previous order in evidence.)”’ 

On Augnst 10, 1967, Exhibit D-230, Nichols in- 
formed Mr. Kilburn: 

‘‘We have just been advised by Continuus that 
your spare parts of the Model 8 equipment will be 
ready for delivery within the month of October. Of 
course, Continuus will do all they then can do to 
expedite this delivery at an earlier date.”’ 

That was delivere? within the month of October. 

Exhibit D-232, a telex from Nichols Aluminum 
to Mr. Kilburn, dated December 13, 1967: 

‘(All spares on your order 8249 have already 
been shipped with the exception of one left helical 
spur gear, 56 toothed, which will be shipped by the 
end of the mor'h.”’ 

It goes on 

, 


December ‘2. 1°07. 


LL A 
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Then, your Honor, letter from Nichols Alumir um 
to Properzi, dated January 15, 1968, 

The Court: What is the mxhibit number? 

Mr. Hamilton: D-234. It is from Mr. Russell 
(637) of Nichols Aluminum to Properzi: 

‘““The maintenance people at Intaleo are having 
trouble identifying spare parts for the casting ma- 
chine and rolling mill.’’ 

It goes on to say that many of the drawings are 
inadequate. 

Then in the next paragraph: 

‘Would you kindly have someone review the 
lists to make sure that the Essex people have all 
the drawings they should have.”’ 

That is January 15, 1968. 

On January 17, 1968, Nichols sends a second let- 
ter to Continuus. This is Exhibit D-235. This is 
Mr. Morris, the president of the company: 

‘‘T just saw a copy of Jim Russell’s letter to you 
of January 15, 1968, concerning the trouble Intaleo 
is having identifying spare parts for the casting 
machine and rolling mill. In this letter he asked 
you when we could expect the complete parts man- 
ual for the No. 8. I would like to add tay voice to 
that of Jim Russell’s concerning this spare parts 
manual for the No. 8. Your customers over here 
are becoming very unhappy about the lack of this 
spare parts manual. Mr. Kilburn of Essex called 
me the other day and was very irate that he didn’t 
have this manual by this time. (638) Will you 
please let me know when we can expect this so | 
ean advise Mr. Kilburn?’’ 

The Court: It sounds like an Italian movie. 

Mr. Hamilton: <A bad Italian movie, your Honor. 


ro 
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Q. Were you irate, Mr. Kilburn, in January of 1968, 
about this spare parts situation? A. I was disturbed about 
it, yes. 


Mr. Hamilton: 1 would like to offer into evi- 
dence at this time Exhibits D-227, D-230, D-232, 
D-234, D-235, D-229 and D-233. 


Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-227, D-230, D-232, D-234, 
1)-235, D-229 and 1-233 were received in evidence.) 


(). Now, Mr. Kilburn, I would like to show you a copy 
of Exhibit D-130 in evidence, which is a memorandum of 
a meeting at Intaleo oa March 8th, 1968. I eall your at- 
tention to paragraph 3 of that memorandum which begins 
‘*spare parts.’’ 

Can you tell me, Mr. Kilburn, whether or not you had 
all your spare parts by March 8th, 1968, the date of that 
meeting? A. No, we hadn’t received them all. Just the 
mechanical parts. 

Q. So by March you still didn’t have them all? (639) 
A. Yes, we had not. 


The Court: March ’68? 
Mr. Hamilton: Yes, ma’am. 


(. Now, let me backtrack a minute, Mr. Kilburn, back 
to the installation. I think you have indicated that your in- 
stallation was complete on October 23, 1967. At least that 
is what is referred to in Exhibit P-48. Isn’t that correct? 
A. Yes. 

Q. What angle, Mr. Kilburn, did you install the casting 
wheel at? A. 25 degrees. 

Q. Why did you do that? A. Because that was the 
recommendation and that’s what the drawing said to put 
it at what was supplied by Properzi. 
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Q. Did that seem unusual to you at the time? A. Well, 
it seemed a little extreme, 2nd I think prior to that I had 
even questioied it, 

Q. Did you get a response to your question about the 
angle of that casting wheel? A. Yes. They confirmed that 
it was to be 25 degrees. 

Q. Did they ever change that recommendation? <A. 
You mean up to this—to what time? 

(640) Q. Up until the point when you removed the 
Properzi. A. Oh, no. 

Q. Did you ask them about it again, following your 
initial installation? A. Well. I think I did at the request 
of the Intaleo people. 

Q. Now, Mr. Kilburn, in Exhibit P-48, which is your 
chronology, you indicate that Mr. Russell arrived on Octo- 
ber 23rd to check out the installation. 

Would you tell us what happened when Mr, Russell 
arrived and what he was doing in checking out the instal- 
lation? <A. Well, he had with him four of. the Italian 
people, and among the five of them they made various 
checks on the electrical and mechanical parts of the ma- 
chine, tried out the components and so forth and, of course, 
there was a bit of adjustment, especially electrical, to be 
mac, resistors adjustments and rheostat adjustments 
which Mr. Campbell and Mr. Markloungo made. 

Q. Now, were there any people from Properzi actually 
there at the time you were ready te commence operating 
the machine? <A. Yes, four. 

Q. Four Italians? (641) <A. Yes. 

Q. What was their role?’ A. Well, they were— 

Q. What did they do?’ A. They were to check out the 
machinery. 

Q. Did they supervise the crew? A. Not supervision 
of the crew, no. 

Q. Well, tell me about the start-up, Mr. Kilburn. You 
got the machine; it is all there and installed. A. Night. 
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Q. What happens? <A. Well, for instance, they wovld 
take the electrical people at Intaleo and go over the whole 
electrical adjustments and show them how it was fune- 
tioning and what adjustments there were and so forth. 
They instructed them on the various components of the 
machinery. 

Q. Was it just the electrical components? A. No, the 
whole group of machinery. 

Q. Did they instruct them on the mill? A. Yes. 

Q. On the casting wheel? A. Right. There were two 
people of the Italians who specialized in electrical and two 
who specialized in the mechanical, and they went their 
respective way in teaching us, (642) in training us the 
functioning of the equipment. 

Q. Now, you indicated that there were people from 
Nichols there as well. Who was that? A. Jim Russell, 
who was their metallurgist, he was there with them. 

Q. And who was Mr. Campbell? Was he from Prop- 

erzi or was he from Nichols? A. He was a Properzi per- 
son. 
Q. What did Mr. Russe!l do during this start-up phase? 
A. Well, when we got to the point where the machinery 
was checked out, he helped us in starting on the initial 
vasting process. 

Q. How long did he and the four Italians stay, do you 
recall?’ A. They didn’t all stay the same length of time. 
Let me see. Can I refer— 

Q. Yes, refer to Exhibit P-48 to refresh your recol- 
lection. A. Russell left on the 8th of November and Sko- 
lino—two of the Italian people left on the 11th of Novem- 
ber, and the cher two ieft on the 14th of November. 

Q. And when did you .aake your first casting, Mr, Kil- 
burn? (643) On the 3rd of November. 

Q. Did you try to make rod out of that first casting? 
A. Yes 


iy 
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Q. And when did you actually make your first rod of 
any consequence? A. Not until the 1th. 

Q. Had any of the people at Intalco had prior operating 
experience with the Properzi machine? A. Not to my 
knowledge. I had understood that they had visited Nichols, 
but I don’t believe they had, what you call, experience. 

Q. Now, at this time, Mr. Kilburn, what were your 
duties?) What were you supposed to be doing?) What role 
did you play in this? A. Well, of course, my role was to 
see thai this equipment was installed properly and these 
people were trained. Where I felt that I could contribute, 
I did. Where I felt that the Italians and Mr. Russell could 
contribute, I made sure that they insi-ucted the people. In 
other words, I was to provide the training, not necessari’y 
all myself, but to see that it was provided, and so I acted 
in that capacity, to make sure that everybody knew what 
they were supposed to do. 

(644) Q. There has been some discussion in this case, 
Mr. Kilburn, about the term in the contract ealled ‘‘run- 
ning in’’ of the equipment. Did you have any responsi- 
bility for running in the equipment? A. Well, yes, I had 
the responsibility. 

Q. What does running in mean io you, Mr. Kilburn? 
A. Runniz.s in to me is the initial start-up. 

Q. When does it end? A. Well, as soon as each of the 
components would function mechanically or electrically as 
an independent— 

The Court: Excuse me. While we are on this 
point, did you hand up those definitions, Mr. Topkis? 
Mr. Topkis: Sorry, your Honor (handing). 


A. For instance we always used the term ‘‘start-up,’’ 
which means, if you have a motor, you want to make sure 
that it responds to the electcical controls that start it, that 
you adjust it to the rigut speeds, that the mill turns over 


be 
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mechanically without any interference, that the wheel would 
operate mechanically, that all these things would be ready 
to receive the process. To me this is start-up. 

Q. Well, at what point in time, Mr. Kilburn, had you 
completed this process, if ever? A. Well, I felt that after 
we had made a casting and put it through the mill and 
actually made some rod, that (645) certainly the start- 
up period was censidered complete. 

Q. And this was some time in November, is that cor- 
rect? A. Yes. 

Q. Do you remember a meeting, Mr. Kilburn, on June 
Sth, 1968, at Intaleo, attended by Mr. Dunstan? A. Yes. 

Q. Let me show you a copy of Exhibit D-141, Mr. Kil- 
burn, which is a long tabulation entitled, ‘‘Conditions for 
Acceptance of Properzi Equipment.’’ 

Have you seen that exhibit before? A. Yes. 

Q. When did you see that for the first time, do you re- 
eall? A. My recollection is that when we went to this meet- 
ing, that this was handed to us by the Intalco people. 

Q. And by ‘‘us’’ you mean yourself and Mr. Dunstan? 
A. That’s right, yes. 

Q. Now, this relates to—the first sentence indicates 
that the Properzi will be considered out of start-up and 
operating normally when the following four items are sat- 
isfied. 

Was this discussed at that meeting? <A. Yes, all of 
these were discussed. 

(646) Q. As far as you were concerned, Mr. Kilburn, 
what was the importance of getting these conditions 
agreed upon? <A. Well, of course, I was anxious to get 
these conditions agreed upon so that my responsibilities 
would be relieved somewhat. It was not my intention to 
have to live at Bellingham. I was to get the thing in 
motion. 
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Q. Was it your responsibility to nogotiate these condi- 
tions with AMAX or with Intaleo? A. No, I had no nego- 
tiating responsibilities whatsoever with the AMAX people. 

Q. Who had that obligation at Essex? A. Mr. Dun- 
stan is my boss. 

Q. Now, Mr. Kilburn, do you recall anything else about 
that meeting of January 8th, 1968, other than the discus- 
sion of this list, Exhibit D-141? A. I don’t know that I 
understand. 

Q. Do you recall, Mr. Kilburn, whether anything, in 
addition to that list, was discussed at this meeting on 
January 8, 1968, with Intaleo? A. Well, at this moment 
I don’t recall. 

Q. Do you recall whether or not you had any discus- 
sion of maintenance problems at that meeting? A. Well, 
we brought out that point as we had— (647) I had ap- 
prised Mr. Dunstan of this fact by phone and speed memo. 

Q. Would you tell me generally, Mr. Kilburn, © hat the 
maintenance problem, if any, was that you were exper- 
iencing at this time? A. Well, there just didn’t seem to 
be ample back-up in mechanical maintenance. The electrical 
maintenance seemed to be satisfactory, as far as their 
response, but the mechanical maintenance, we couldn’t get 
the kind of back-up, the service that we needed, we couldn’t 
get things made expeditiously, repaired, so forth, taken 
care of, and they had so many things that seemed like they 
had to do that they didn’t have time to do ours. 

Q. Did you complain about this, Mr. Kilburn? A. Gh, 
yes, quite loud and often. 

Q. Who did you complain to, do you recall?’ A. Well, 
about anybody I could get to listen. I guess I started 
with C. K. Li, and Mr. Ferrie, and Mr. Briggs and I think 
to Mr. Macdonald. 

Q. What was Mr. C. K. Li’s role on the Properzi, Mr. 
Kilburn, as you understoo” it? A. Well, as I understood 
it, when I went there they said C. K. Li is going to be your 
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man, you operate through him. We have assigned him to 
this, and we want you to get (648) him trained so that 
he can take over these responsibilities when its gets oper- 
ating. 


Mr. Topkis: Could we know who said that? 


Q. Yes, Mr. Kilburn, would you tell us who advised you, 
upon your arrival at Intalco, as to what responsibility Mr. 
Li would have? A. I think it was Mr. Ferrie. 

Q. Mr. Kilburn, in the period following the meeting of 
January 8th, 1968, up until the time that the machine was 
removed— 


Mr. Hamilton: Withdrawn. 


Q. During the period following the meeting of January 
8, 1968, up until May 10, 1968, when Essex sent its termi- 
nation letter, did you experience operating problems at 
Intaleo which related to the equipment itself or to failures 
of the equipment itself? A. Oh, very definitely. 

Q. Was one of those problems a problem with respect 
to the spouts? A. Yes. 

Q. Would you tell us what problem you experienced in 
connection with the spouts? A. Well, the Properzi people 
in the original equipment had furnished us with a steel, 
cast iron spout which did (649) the job, but it would 
last anywheres from five minutes to two, three hours, and 
also there was a taper flow pin that was a companion piece 
to the spout, and that likewise was cast iron and it would 
wash away from the aluminum. Aluminum, you know, dis- 
solves cast iron and these were supposed to be coated with 
a protective material, but a pinhole would allow an attack 
to start place and it would be unpredictable as to how long 
before it would dissolve and wash away. 

Now, this is the spout which was furnished with the 
equipment. 
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Q. Were modifications made in the spout as operations 
continued over this period of approximately five months? 
A. In some time, and I don’t recall the exact time, Nichols 
said that the other people had been having some success 
with ceramic spouts. so the Intaleo people had had cortact, 
I think, with suppliers of this material, so they served as 
the contact, and we got some ceramic spouts on hand to 
try. 

Q. Did that solve the problem? A. No, it didn’t. 

Q. Did you have a spout problem, Mr. Kilburn, through- 
out this period of operation from January to May of (650) 
1968? <A. That’s right. It licked the problem of not dis- 
solving, but it introduced another one, which was the aspir- 
ation, the porosity in the material itself, apparently, and 
oxides were introduced, so we traded the problem. 

Q. You just got a new problem with this new spout? 
A. Right. 

Q. Now, Mr. Kilburn, during the course of your work 
at Intaleo, over the period December, January, February, 
March and April of 1968, did you receive copies of the re- 
ports that Mr. Li made with respect to occurrences in con- 
nection with the Properzi? A. Yes. 

Q. Did you use those reports in any way? A. Yes, I 
did. 

Q. What use did you make of them, Mr. Kilburn? <A. 
Well, I didn’t have any facilities to make a finished looking 
report, and this summarized what happened, so I used it 
as my report. I kept a copy of it and i’m sure that I for- 
ward copies to Mr. Dunstan or at least made them available 
to him at some time. 

Q. Did these reports reflect the spout problem which 
you have been talking about, Mr. Kilburn? 


Mr. Topkis: I think the reports speak for them- 
(651) selves. They are already in evidence. 


A. Yes. 
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Q. Mr. Kilburn, look at Exhibit D-159, which is Mr. Li’s 
report dated December 11, 1967, acd he indicates down 
towards the bottom, ‘‘The third week we got into belt and 
spout problem.’’ 

Is this the spout problem that you have been talking 
about? A. That would have been the spout problem with 
the ferrous material, the iron or steel. 

Q. Let’s look now at Exhibit 158, Mr. Kilburn, which 
is Mr. Li’s report of December 26, 1967, and the third para- 
graph of his report seys, ‘‘The second run was interrupted 
by the sudden breakage of the ceramic spout.”’ 

Now, is this— A. By that time I think we had been 
trying--we had to give up on the iron and we tried the 
ceramic 

Q. Now, let’s go clear to May 1 of 1968, Mr. Kilburn, 
which is Mr. Bloedel’s report to Mr. Macdonald, of which 
you are indicated as getting a copy, May 1, 1968, and look 
down at the fourth paragraph which says: 

‘‘A shipment of 722 millimeter and three 25 mil- 
limeter spouts arrived Friday afternoon and will be 
used the first of next week. The main problem that 
continues to (652) disrupt production is the spout.’’ 


Is that consistent with your recollection, Mr. Kilburn? 
A. That is right. 

Q. Look at Exhibit D-134, Mr. Kilburn, which is the 
report a week later, May 1, 19€8, and the first sentence 
says: 

“The ceramic sports have continued to disrupt 
production.’’ 


Did the ceramic spouts solve the problem at allt A. Not 
at that time. 
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Q. The next report is May 21, 1968, Mr. Kilburn, Ex- 
hibit D-29, and if you will look at the first sentence under 
‘‘operation,’’ it says: 


‘‘The only operating condition that affected pro- 
duction to any major extent was the ceramic spout.”’ 


That is May 21, 1968. Is this still the problem that you 
had been talking about? A. This is still the problem. 

Q. Now, finally, Mr. Kilburn, I would like to show you 
a copy of Exhibit D-32, which is the Intaleo memorandum 
dated June 18, 1968, by Mr. Macdonald to Mr. Loyer. 


Mr. Hamilton: Your Honor, this is an exhibit 
that we have referred to before. It was prepared 
by (653) Mr. Macdonald in June of 1968, after 
they had r_:eived the termination letters and in con- 
nection with trying to evaluate whether they wanted 
to buy the Properzi or not buy from Essex. 


(). I call your attention to the first sc.itenee under the 


heading ‘‘metal transfer system.’’ It begins; 


“The pouring spout problem remains to be re- 
solved.’’ 


Now, Mr. Kilburn, when the teimination letters went 
out on May 10, 1968, was it your judgment that the pouring 
spout problem remains to be resolved? <A. Right. 

(). Any question about that at all? A. No. 

(). Now, the next sentence here, Mr. Kilburn, says: 


*$it- i8 expected, based on the experience of others, 
that oxidized titanium spouts will provide a solution 
such that previetisly-mentioned one-shift capacity will 
he maintainet”’ 
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Do you know, Mr. Kilburn, whether or not, in fact, 
oxidized titanium spouts proved to be a solution to this 
spout problem? 


Mr. Topkis: For whom, may I ask, your Honor? 
\. I don’t know that anybody— 


(654) The Court: Is there an objection to the 
question? 

Mr. Topkis: Yes, your Honor. I object to the 
question as a matter of form. 

The Court: As not calling for an answer as to 
whom this was a problem? 

Mr. Topkis: Yes, your Honor. 

Mr. Hamilton: Let me rephrase it. I think the 
objection may be well taken. 


Q. Mr. Kilburn, did you try to utilize oxidized titanium 
spouts? A. No. 

Q. Why not? A. Well, it was only presented to me 4s 
a fact, ‘Well, you can try this, if you want. We have used 
it on ours,’” meaning Nichols, ‘‘but none of the Properzi 
No. 8’s are “ig it.’’ 

Q. Now, \\c. Kilburn, during the period December of 
1967 up until May 10, 1968, when you were invcived in the 
operations of Properzi, did you have any equipment prob- 
lems that related to the molds? A. Oh, definitely. 

«. Would you describe for her Honor the nature of 
that problem? (655) <A. Well, the original molds were 
a very thin wall, perhaps a quarter, certainly three-eighths 
of an inch at the most, and it was, in general, the shape 
was like an M, except that in the center it was, instead of 
triangular, it was rather trapezoidal, and the idea was that 
the water sprayed inside this inverted M would cool it, but 
it proved not to be sufficient, and the mold would distort 
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ond would, what we call, collapse; in other words, the sides 
would eave in and it would twist and provide an inadequate 
casting, and it would also close up the gap. 

For instance, the M part of it would go over against 
the side wall and it couldn’t get water in there to cool, as 
soon as it got any distortion to that effect. 

Q. Mr. Kilburn, what happens when a mold collapses 
or curls or has the problem which you just described? A. 
Well, it can’t receive any kind of cooling in this case. 

Q. Does the casting wheel stop? A. Well, anything 
can happen. It could stick in the mold and cause the cast- 
ing wheel to stop. You could continue trying to get a sat- 
isfactory casting without getting it. You could even have 
it coming out molten on the other end if you didn’t have 
enough cooling. Certainly you couldn’t get a casting of 
quality to make rod from. 

(656) Q. You could not make rod if this mold is failing 
in the manner in which you described? A. That’s right. 
- Q. Mr. Kilburn, you will reeall earlicr I showed you 
Exhibits 248 and 249 which indicated that Properzi was 
initially supplying you with experimental molds of two 
designs, oe an octag nal shape and the other tre pezoidal. 
Did you try both of taem? A. Yes. That had to do with 
the shape of the cavity in the mold. 

Q. Did they work out? Were they satisfactory? A. 
No. They were both shell-type molds. The only thing that 
was different was the inside cavity shape. 

Q. By shell-type molds, what do you mean? A. Thin- 
walled, the type that collapsed and distorted and provided 
inadequate cooling. 

Q. I also showed you, Mr. Kilburn, Exhibit D-254, which 
is dated January 16, 1968, which indicated that Nichols was 
forwarding to you their most recent thinking on the ring 
mold, and you said in your testimony a few niinutes ago 
that later you got a new mold system from Nichols, is that 
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correct?’ Or a new mcld from Nichols? A. This is not 
Nichols latest thinking, this was Properzi’s latest thinking. 
It is in millimeters. 

(657) In Jaruary you got Properzi’s latest thinking 
on the molds? A. Yes. 

Q. Did there come a time when you got Nichols’ latest 
thinking on the molds? A. Yes. 

Q. Do you recall when that was? <A. It seems like it 
was sometime in February or March. I am not sure. 

Q. Well, did the new wheel mold from Nichols work 
when it arrived? <A. It worked much better. In other 
words, it didn’t collapse. 

Q. Well, let me show you this memorandum, Mr. Kil- 
burn, which is a memorandum dated April 8, 1968, from 
Mr. Li to Mr. Medonald and a copy to you and it reads as 
foliows, Exhibit D-161: ‘‘New Nichols designed wheel mold 
arrived on April 3, and installed the same night. On its 
first use the walls were deformed due to the high belt press- 
ing roller pressure we were using. This resulted in a 
wavey and cracked casting. The roller pressure was cut 
down afterwards.”’ 

Are these the new molds you got from Nichols? A. 
Yes. 

(658) Q. Describe for us, and tell us, what problem is 
being set forth in this memorandum of April 8, 1968? A. 
Well, the ring mold is a copper ring with a cavity in it 
which forms three sides of the mold. 

To make it complete so it will hold metal, you have to 
put that fourth side. That fourth side was in the form of 
a steel belt which went around the ring mold and looped 
up over two idler pulleys. So that in effect, for approxi- 
mately 180 degrees of the mold, this open side was trapped 
by a steel belt. This was held against the wheel, both front 
and back, by a retainer roller. It was held there with a 
cylinder to hold the belt up against the wheel, It was held 
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by an air pressure cylinder, to give it force to hold it there. 

This force would actually cause the edges of the ring 
mold to roll in. 

So then instead of having an open-shaped mold, this 
began to curl at the top and the casting could not extract. 

So the casting would come out in big gallops. 

Q. The casting is the piece of metal, the long piece of 
metal that comes off the wheel, isn’t that right? A. Yes. 
This is where you transform the molten metal into a solid 
piece so you can roll it. 

(659) Q. Ir it comes off in big gallops, as you put it, 
what does that do to your operation for making rod? A. 
Well, the casting is still very hot, and it can tear it and 
cause cracks when it doesn’t come out clean. These cracks 
then will open un in the rolling mill and the rod will break 

nd you wiii have a little bit of rod, then a break, a little 
bit of rod and then a break. 

So that you can’t coil it and make any use of it. 

Q. What do you have to do with iti A. Serap ‘t, put 
it back in the furnace and start over again. 


Mr. Ffamilton: I would like to introduce Exhibit 
D-161. 

Mr. Topkis: I don’t think we have any objection. 
No. 


Defendant’s Exhibit D-161 received in evi- 
Cence.) 


The Court: What is that? 

Mr. Hamilton: That is that memorandum, C. K. 
Li report of April, that I just read a paragraph 
from. 

Mr. Topkis: They are in evidence all as part of 
48, are they not, Mr. Hamilton? 

Mr. Hamilton: You may be right, Mr. Topkis. 

Mr. Topkis: I don’t mind. Let’s not take time 
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(660) tolook. If we have it in twice, that will be all 
right. 


Q. Now, let me ask you this about the mold, Mr. Kil- 
burn. Was that mold problem that you have been talking 
about, resolved prior to May 10 of 1968% A. No. 

Q. What was the situation with respect to molds at that 
time, at or about May 10? A. Well, I think, as would be 
evidenced by the report, we didn’t have the collapsing prob- 
lem. We had a little better cooling but we would have this 
other aggravation periodically. 

So the result was we could get a little bit more rod but 
still not satisfactory. 

Q. Could you run the machine at any significant pro- 
duction rate as far as rod is concerned? <A. No. 

Q. How much production could you get, do you recall? 
A. Well, there was still one other thing—yes, to answer 
your question. 

I think the best we ever got was, if I remember right, 
71,000 pounds in a day or something, in a shift, which 
averaged out to be about 11,000 pcunds an hour. 

Q. Over what period ct time was that, that was a full 
shift? (661) <A. Yes. 

Q. Let me ask you this, Mr. Kilburn: 

You mentioned earlier that you were having a prob- 
lem of cooling, a cooling problem. 

Does that relate in any way to the mold on the casting 
wheel? A. Well, that’s the whole meat of the coconut, so 
to speak. 

Q. What ist What is the meat of the coconut? A. The 
cooling and the mold and the flow of the metal. You see, 
aluminum has some very peculiar characteristics. One of 
them is, to heat it up just to melting point takes so much 
heat. I don’t know in terms of B.T.U., but it takes so much 


heat. Then to get at that last degree from the solid to the 
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molten state takes that same amount of heat, which is a 
tremendous heat, and we call that heat effusion. 

Now, the reverse takes place when you are solidifying 
it. 

In other words, to go from the molten to the solid, it 
has to give up all this heat. So that you have to have a 
means of applying that cooling to dissipate this heat. 

Q. What happens, Mr. Kilburn, if you don’t dissipate 
(662) the heat when the aluminum is cooling on the cast- 
ing wheel? If you don’t do it, what happens? A. There 
is one other peculiarity about aluminum. It has a terrific 
shrink. If you were to pour some in an open cavity and 
let it cool and you looked at it after it was solid, there 
would be a big hole down there. It has a very high shrink 
for metals. So the problem in casting is to control this 
cooling, such that when this metal freezes you don’t pinch 
it off, you don’t freeze it again up here and have some 
molten metal in between. Because if you do, then there 
will be a big hole in there. And this is the problem and 
the seat of this cooling problem. 

This is what this secondary problem would have done. 
It would have given you a good cooling condition. 

Q. Is it this secondary cooling thing that you were just 
describing, Mr. Kilburn, that was supposed to be the fea- 
ture of the model 8 Properzi? A. Yes. It was my under- 
standing that this was a thing that was going to get it up 
to the production. 


The Court: In all other respects, tre machine 
was identical to earlier models, is that what you are 
saying? 

The Witness: No, no. The mill was entirely 
different. It was a complete rebuilt mill. It was 
heavier built. It had a much bigger drive system 
on it. It hada (663) different type of drive sys- 


456a 
Charles V. Kilburn, for Defen?ani:—Direct 


tem . It had an in-"ine wroup of vinions that drove it. 

The mill was different, the casting wheel—I 
should say the castirg machine. I use these terms 
loosely sometimes. '. asting heel is the wheel. 
The casting machine -he three wheels and this 
structure to hold it The casting machine was dif- 
ferent. The tundish in the previous models, th 
tundish was mounted to the wheel and the metal 
would come out from the side and go a short run 
into the mold. 

On this particular model they incorporated a dif- 
ferent configuration. They added these superstruc- 
ture wheeis—if I had the pictures I could show you. 

The Court: Here they are. 

Are these pictures in evidence? 

Mr. Topkis: Yes, your Honor. 

Mr. Hamilton: They aren’t all in evidence. I 
will put the remainder in when Mr. Kilburn is fin- 
ished here. 

The Witnec.: Let’s see if we got one that gives 
us a good view of it. Well, the best one we have here 
is thir rteture here. 


Q. Weuia you identify it from the back, please. A. It 
is number D-700 C. 

(664) Q. All right. A. Now, on the previous models 
there was cal’ one upper wheel, and there was this one in 
the beck. 

So that in picture number D-700D, this item here is 
what we 2all the tundish, and this is the spout and this is 
the ring mold and this is the belt. 

Now, in the previous models this wheel was missing so 
that the belt went only back over one idler roll, and there- 
fore they could not introduce the metal here. They had 
to introduce it up here. So, as a result, instead of putting 
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this tundish into the triangular space between the mold and 
the belt, they adjusted it sideways and then came or ith 
4 very short spout. 

This is why the spout was a whole new design and He 
means of the flow control, and s~ forth, were a new design. 
It was an entirely different % 4 

So while we did the same things, while we poured mol- 
ten metal into a hole and chilled it, and se forth, the means 
of doing it were entirely » new design. 

In other words, you accomplish the same function. 

Of course, along with that in the previous models the 
sizes of this cavity was smaller, too, so that you had a 
smaller casting. 

Would I be— 

(665) Q. In just a second, Mr. Kilburn, I want to ask 
you one thing before you do that. Number 14, what was 
the production rate of that machine? A. The number 8? 

Q. Yes. <A. 14,000. 

Q. What was the production rate of the number 7? A. 
I think I stated in the order of eight to 9,000 pounds per 
hour. 

Q. What feature of the number 8 was supposed to 
enable you to get such an increase in production rate? A. 
This secondary cooling, because, as I have stated, the real 
problem is to get the tremerdous amount of lead content 
out of the molten metal so that it can become solid. 

Q. So it was this secondary cooling feature that was 
supposed to give you this increase in oyerating rate. Am 
I correct? A. Right. All these BTUs that you have to 
put into this meta! to transform it from a solid to a molten 
state have to come out again when the reverse takes place 
and you have to dissipate that eat. If you insulate it, it 
would never solidify. You have to cool it. 

Q. Show her Honor what happens with the castings you 
have in your pocket when you do not have secondary cool- 
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(666) ing that works? A. Well, I have that one in my 
brief case. 

But this is a cross section of what is supposed to hap- 
pen. This, incidentally then, is the size of this ring mold 
and therefore the size of the casting. 

I think Mr. Briggs—I will take that back. Mr. Clough, 
I realize he is an accountant, gave some dimensions which 
are right but doesn’t matter. This is the size of the cast- 
ing (indicating). 

Q. Is this your briefcase, Mr. Kilburn? A. Yes. I 
have it locked. I just happen to have a good of example 
of what happens. 

Now, for all intents and purposes that is a nice looking 
casting, the same as this, but there is what is in the center, 
because the cooling nas not been handled right and it has 
solidified here and solidified here and we get a big shrink. 

So this is why that cooling is so important. 

Now— 


The Court: That was the basic difference between 
the number 7 and the number 8? 

The Witness: Was the secondary cociing. When 
I say secondary cooling, again to explain, your 
Honor, a little bit about it, what it meant was that 
at a point down (667) at the bottom of the wheel 
they actually had a mechanism to hold that belt 
away from the wheel and pour water directly on 
the casting. That is direct chill. 

This is indirect because we have to cool by put- 
ting water on the wheel and the wheel then becomes 
cold and in turn chills the metal. But in direct 
chill, which this secondary cooling was attempting 
to do, you put water directly on the metal and so 
you can dissipate the heat much faster. 

The Court: So that the secondary cooling system 
was merely an improvement or an addition to the 
number 7? It that what it amounted to? 
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The Witness: It was a very important one as it 
was put to us, to give us this production rate. 

The Court: The rest of the machine was the 
same. Is that it? 

The Witness: You could not interchange any 
parts, let’s say that. 

The Court: Well, the parts were larger. 

The Witness: And different shape, and so forth. 
They had wheels but they were of a different size, 
they were of a different configuration. 

It would be like saying that there is a car, but 
this one is a Ford and this one is a Cadillac. You 
know, (668) they are both automobiles but they 
are different. 

Now, maybe I could, if I my, throw a little bit 


extra light on ‘his spout e 1d the oxidizing problem. 


Q. Would you point out on the picture, Mr. Kilburn, 
the spout and describe for her Honor using the picture, 
the problem that you gave in your testimony a few minutes 
ago? A. Would you repeat that, please? 


Mr. Hamilion: Read it back for him. 
(Question read.) 


A. Well, I didn’t enlarge on the problem. That’s what I 
am proposing I do. 

Q. All righi, go. A. The third peculiar thing about 
aluminum is that when it is molten it oxidizes very easily. 
Perhaps easier than most metals. That’s good and bad. 

Molten metal will form an oxide film on the tep of if 
readily, whenever it is exposed to air. But then in turn 
that film prevents the metal below it from oxidizing so 
that film becomes a protection to further oxidizing. 

So in working with aluminum you also make use of 
that factor and you never disturb this oxide film or ag- 
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itate it or stir it up, but you let it run through its enve- 
lope until you get it where you want it to. 

Now, one of the things we found on this spout, (669) 
the trouble was that it was aspirating air and causing 
turbulence due to the pinion control and also by the aspir- 
ation, so that it was stirring up this film and causing 
oxide occlusions to be in the metal. They in turn then 
would not provide for—in some cases you could make rod 
but the rod would not be suitable for wire if it had an 
occlusion in it because when it was reduced to a smaller 
size in wire it would break. 

These are three peculiarities that really center about 
the whole design features of this machine, and the prob- 
lems were manifest in this pouring control mechanism here, 
this spout, and the ring mold. 

We had other problems but I think these were the basic 
design problems that never did get resolved. 

I am sorry if that was too lengthy. 

Q. Very helful, Mr. Kilburn. 

If you get a casting that has a hole in it because of 
cooling problems of that kind, Mr. Kilburn, can you make 
rod out of this?) A. Well, no. Like I say, if it is such a 
nice looking casting that you don’t know it, you will stick 
the mill, as we call it. You will introduce it into the roll- 
ing mill but the rolling mill will just pull it apart in little 
pieces. 

(670) Q. What happens then? A. It can jam, it can 
cause cobbles. It certainly doesn’t make rod. So that if 
you know that it is like that, of course, you don’t even 
stick the mill. But many times as I showed here, you 
don’t even know it. 

Q. By stick the mill, you mean start— A. Stick the 
mill is a common term for introducing it into the rolling 
mill. 


461a 
Charles V. Xilburn, for Defendant—Direct 


(671) Q. Was this cooling problem, Mr. Kilburn, a 
problem that you had throughout the period of operation 
at Intaleo? A. Yes. 

Q. Did you ever resolve it prior to May 10, 1968? A. 
No, not in its entirety. 

Q. Now, Mr. Kilburn, I would like to show you some 
of Mr. Li’s reports concerning operations during this 
period of timc. The first one, which you got a copy of, is 
dated December 18, 1967. 

I would like to refer you to a paragraph numbered 6. 


The Court: Excuse me. Before you go on. 
Read the previous question and answer. 
(Reeorc read.) 

The Court: What do you mean by ‘‘not in its 
entirety’? 

The Witness: We improved it some by going 
to the Nichols suggested type of casting wheel, but 
we could never provide enough cooling uuder that 
system to get up to the production that we wanted. 
And, coupled with the spout problem, it just never 
worked. 

The Court: Did you ever resolve that problem? 

(672) The Witness: Yes. 

The Court: When was that? 

The Witness: In Boonville. 

The Court: When was that? 

The Witness: Oh, let’s see. That would have 
been in 1969. 

The Court: What month? 

The Witness: Over a year later. 

The Court: A year later? 

The Witness: Yes. 

The Court: How did you resolve that problem? 

The Witness: Well, to get away from this peen- 
ing aciion, it was discovered that you took this 
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pressure roller off and you let it back against a 
stop, so that it didn’t touch the wheel, but it came 
within thousandths of touching it, so you added a 
device to do this. This then got around the problem 
of the wheel grabbing the casting. 

Now, in addition to that, we had to introduce 
complete new side roll manifolds, When Properzi 
gave us this machine, there was no external cooling 
on the side of the wheel. The cooling was only from 


inside. So we bad » ~vyhole new manifold. We ex- 
tended it up in th ‘ack. We changed the cooling 
on the belt. In (6°3) other words, we rearranged 


and increased the cooling immensely. 

For instance, to cool this copper wheel, you have 
to get a particle of water on the wheel and off again. 
Running it in water, setting it in water, doesn’t do 
any good, because all it does is form a steam pocket, 
and that’s a better insulator. This thing had to be 
wholly redesigned so these jets impinged on this 
wheel at the correct angle 

The Court: Jets ef water? 

The Witness: Yes, the jets of water pinged on 
the wheel at an angle, bounced off, and of course 
there were many, many of these particles of water, 
and each one would take with it its bit of heat. 

In other words, you get the particle in, let it 
do its work, and out again. 

On the Properzi one at first, the water would all 
collect on the bottom, and you couldn’t dissipate 
the heat. They didn’t have any side cooling that 
would allow this to hit the wheel and drop off. They 
had a different cooling on the belt, and also some 
external cocling up the back of it. 

The Court: And did you ever get up to the pro- 
duction rate initially specified? 
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(674)” The Witness: To 14,000? 

The Court: Yes. 

The Witness: We have gotten up to it, but there 
have been other things, as everybody else has done, 
and that is to increase the size of the cavity which 
has helped to get that up. In other words, they 
made it a bigger casting. 

In some cases, and this is hearsay—I can’t sub- 
stantiate it—but they have increased the diameter 
of the wheel, which, of course, gives you a longer 
space of contact so that more cooling could be pro- 
vided. 

So there have been various means and develop- 
ments, really a design and development program 
that ultimately allowed it to get up te acceptable 
levels. 

But I should say, also, that the interpretation « 
the operating rate, to my knowledge, no continuous 
running machine really runs continuously. It’s 
14,000 pounds while it’s running, but there is a down 
time. So you can’t multiply it by ‘‘X’’ number of 
hours in the day and say that that’s what you will 
get out of it. 

The Court: I see. 

All right. 


Q. Mr. Kilburn, I want to show you Mr. Li’s report 
(675) of December 8, 1967, Exhibit D-156, and I will read 
Paragraph 6: 

‘‘We also found periodic deformations on the copper 
casting wheel. The side walls caved inward and the bottom 
convexed up in locations about 1 inch in front of each cross 
bracing of the wheel frame. We believe this is caused by 
the blocking off of spraying water by these bracings, re- 
sulting in a hot spot on the copper wheel. We checked this 
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problem with Nichols Aluminum and was informed that all 
three existing No. 8 machines have the same problem.”’ 

Now, is this part of this cooling problem you are talking 
about? A. It’s a further manifestation of the same thing. 

Q. Now, Mr. Kilburn, I want to go to the memorandum 
of April 22, 1968, by Mr. Bloedel, Exhibit D-164, and it 
begins by saying: 

‘A new pair of side spray manifolds were installed 
Wednesday. The new side spray manifolds should im- 
prove the cooling characteristics of the casting wheel.’’ 

Is this the change you were talking about earlier. A. 
This was a step in that direction, yes. 

(676) ©. I would like to then move to the report of 
May 20, © Mr. Kitburn, which is Exhibit D-27 from 
Mr. Thaure of Intalco to Mr. Ferris. 

Down at the bottom of the page under ‘‘ Casting wheel,”’ 
‘The difficulties can be located in the casting spout and the 
wheel. The spout is very long and its nonporosity is a 
major question. The cooling of the casting in the wheel 
is too fast and too fast as soon as we increase the speed of 
the machine.”’ 

Is that right, Mr. Kilburn, if you inereased the speed 
of the machine—A. I don’t understand that. I think what 
he is saying is that the cooling method might have been 
adequate for a very slow production rate. In other words, 
you could maybe get a few thousand pounds an hour out 
by running it slow and the cooling would be enough for that. 

However, the big problem there is the. whenever you 
‘vent slow: -, the casting then was—this casting coming out 
of the wheel was colder. When you stuck the mill or intro- 
duced it into the mill you were cold rolling the casting, and 
that would result in a very high tensile, which was not safe 
for wire purposes. 

In other words, the temperature of the casting (677 
going into the mill also was: factor. 
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Q. Was a factor? A. Yes, in producing good rod. So, 
you couldn’t make safe rod at a slow rate, even if you 
wanted to aecept it. 

. Now, Mr. Kilburn, the final memorandum is the In- 
taleo memorandum of June 18, 1968, Exhibit D-32 in evi- 
dence. 

I would like to read under the heading, ‘‘ Metal cooling 
capacity.”’ 

It states, ‘‘Beyond 11,000 pounds per hour of E. C. 
Metal, we have not developed a practice which will produce 
a sound casting. Casting beyond this rate (2.3 rpm casting 
wheel) produces cracking caused by cooling stresses.’’ 

Then, skipping: ‘*The absence of cooling water con- 
trols will have to be remedied to permit development of 
casting practices beyond those established by Essex Wire.’’ 

Then the—A. I think that’s essentially what I have 
been trying to say in my way. 

Q. The last sentence in that paragraph, Mr. Kilburn, 
says as follows: ‘‘Horizontal metal feed to the (678 
casting wheel will permit reduced cooling rates and sound 
casting at higher pouring rates.’’ 

Did you follow that? A. I think what he is—-I heard 
what he said. What he is referring to, I think, is a further 
and later—well, as I pointed out, this type of casting wheel 
with tne three wheels meant that yon had to introduce the 
metal at a much lower point on the wheel than in the 
old original smaller Properzis. I think what he is saying 
is that that’s a hang-up from the previous models, that 
they introduced the metal up farther, and therefore had 
a little bit more cooling section there. 

But that is not entirely true, because you had to take 
it out at alo er poist on the back end. 

Q. I see. ua. So I don’t really agree with what he is 
saying there. 
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Q. Now, Mr. Kilburn, there has been some talk here in 
the testimony about the emulsion. Would you tell us what 
the emulsion is in the Properzi operation and what func- 
tion it’s supposed to serve? A. Well, of course, when you 
get the casting you have got a good bit of the battle done, 
if you get a good casting. But in rolling, the metal is hot 
and (679) it goes through these series of rolls. There 
are 17 roll stands in the rolling mill, and each one of them 
has a set of rolls that reduces this down. I think somebody 
else brought that point up. 

Q. Mr. Kilburn, just looking quickly at the picture 
which is D-700-E. Now that long piece of metal coming 
up, that is the casiing ec sing off the wheel; is that correct? 
A. Right. 

Q. And when the casting comes off the wheel like that, 
where does it then go? A. Into the mill. 

(). Into the mill? A. Yes. 

Q. The emulsion is in the mill, is that right? A. What 
I’m saying is that the rolls will get abused from the heat 
if you don’t cool them somewhat. Also, you need a lubricant 
between the roll and the metal because aluminum hot is a 
little bit siicky, so we use an emulsion as the rolling media, 
the fluid which cools the rolls and also gives lubrication to 
the material. 


The Court: And it flattens the other one that you 
had out. Is that what it does? 

(680) The Witness: It reduces this. Like, for 
instance, what we eall the first pass would roll these 
corners down, flatten this out a bit. 

Then it would proceed from, roughly—ibis shape 
is necessary to cast it and get it out of the wheel. 
Then the ideal rolling configuration is either oval- 
round or hex-triengular or various other sequences. 

In the Properzi, it used the hex-triangle. In 
other words, one set of rolls would make a triangle. 


467a 
Charies V. Kilburn, for Defe ndant—Direct 


The next set of rolls would nick those corners off 
and give you a hex shape. Then the next set of rolls 
would make it back to a triangle. 

This has to be done. You have to work the metal 
in a rolling mill in order to give it tensile properties. 


Q. Mr. Kilburn, is the rolling mill shown here in Ex- 
hibit D-700-H? A. Yes. 


The Witness: This is the rolling mill, your 
IIonor, right here. There are 17 of them, and each 
one of them have a set of rolls and reduce the sec- 
tion by 20 per cent. 

Now, there is one other thing as a by-product 
(681) of that. When you reduce it 20 per cent, 
you inerease the speed 20 per cent. So that if this 
is going 40 feet a minute, out the other end it’s 
coming pretty fast. Of course, this results in a 
problem when you’re not making a good contin- 
uous rod. It’s coming out pretty fast. 


(). When it comes out pretty fast at the far end, Mr. 
Kilburn, what happens to it then? A. If it hits every 
stand, it will get rid of itself and you have to pick it up off 
the floor. But if you have a break and it misses one of those 
stands, it’s going to form an awful cobble. 

Q. What is a cobble A. A cobble is when it can’t get in 
the hold and so it twists itself around trying to because the 
metal behind it is pushing it. And in this particular mill, 
each one of these stands is driven through a shear pin. 
This is a weakness that’s built in the machine, a pin that 
will shear when it’s overloaded. What happens if No. 17 
cobbles, almost instantaneously No. 16 pin will shear and 
it will cobble. Then 15 will shear and it will cobble. It just 
goes bang, bang, bang. You can hardly run to the stop 
button quick enough to do anything about it. 
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(682) Q. When it comes out of the end of the machine, 
if it’s running properly, the rod, that’s when it goes on 
the coiler?) A. Yes. 

Q. Is the coiler shown in Exhibit D-700, Mr. Kilburn? 
A. Only a little bit of the mechanism. This is one of the 
take-ups. There’s another one alongside of it. There 
is a mechanism for doing so. This is a coil. 

Q. Mr. Kilburn, we got off on this when I was asking 
you about the emulsion. 

The emulsion is a liquid that is in the mill; is that cor- 
rect? A. An emuision is a particle of water surrounded 
by an oil-type film. Don’t picture one particle of water, 
this is millions of them. So, it’s like a pail of water. But 
under microscope it shows up as minute particles of water 
surrounded by an emulsion. 

Q. And the emulsion does that in the mill? A. It gives 
you th rieation and the cooling. 

Q. Lets the rod slide along and cools it?) A. Not slide, 
but roll over the rolls without gawing, without picking up 
metal from the easting. 

(683) Q. Now, Mr. Kilburn, while you were operating 
this Properzi from December of 1967 until May of 1968, 
did you have any problems with the emulsion? A. Yes, we 
had problems because at that time the emulsion which was 
recommended and to be supplied by Mobil, all they would 
tell us was that there are three conditions. Just right, 
too tight, and too loose. 

(). What do you mean, too tight and too loose? A. Well, 
therein lies the problem. Too tight, in reality, means that 
there are too many small particles. I said emulsion is a 
series of droplets. In reality, that’s what it means. 

And too loose means that there are too many big par- 
ticles in the emulsion. 

They say you have to control this emulsion so that 
it’s just right, but they gave us no measure of telling when 
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emulsion is just right. They s aid if it does one thing, it’s 
too loose; if it does the other thing, it’s too tight. 

So, we got ourselves into trouble. 

Q. If it’s too loose, \.hat happens, Mr. Kilburn, in the 
rolling mill? A. Well, in either case, it can result in the 
mill tearing the bar apart. 

(684) Q. In other words, it doesn’t lubricate? <A. It 
doesn’t furnish its lubricating prope rties. 

Q. Now, did you have this problem at Intaleo, Mr. Kil- 
burn? A. Yes. 

Q. I vy ald like to show you Exhibit D-164, which is 
Mr. Bloedel’s report of April 22, 1968, and read you the 
following: 

‘‘A quality casting was produced during the week. 
The main operational problem was rod bre akage in the 
rolling mill whieh was attributed to the emulsion. Mr. 
Paul Raiford of Nichols Aluminum and Mr. Ivan Kolarik 
of Mobil Oil were contacted on possible solutions. Mr. 
Kolarik recommended that we circulate the unfiltered free 
oil into the filtered mill emulsion.’’ 

Is this an incident of this, Mr. Kilburn? A. This is 
one part of it, 

Q. Were thet re sid instances where you had problems 
with the emulsion? A. We had quite a bit of problem with 
it for some time. 

Q. Now, Mr. Kilburn, finally IT would like to refer you 
avain to the final report of Intaleo dated June 19, 1968, 
under the heading ‘‘Reduetion Mill,’’ (685) which reads 
as follows: 

“The art of emulsion control will remain a development 
area. We have no safe method for definitive criteria of a 
good emulsion. 

Is this the problem you were just me ntioning a minute 
ago? <A. Yes. 

Q. You had no criteria for determining whether it was 
too tight or too loose? A. Only the results. 
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Q. When it happened— A. If you had trouble, it was 
either too loose or too tight. You had your best guess as 
to which it was, and make an adjustment accordingly. 

There was one indication that would help you think it 
was too loose, because then you would tend to smoke a 
little bit at the rolling stands. 


Mr. Hamilton: At this point, I would like to 
offer in evidence Exhibit D-255, which is a memoran- 
dum from Nichols Aluminum to Mr. Kilburn, dated 
February 19, 1968. 

Mr. Topkis: No objection, your Honor. 


(Defendant’s Exhibit D-255 received in evidence.) 


(686) Q. Mr. Kilburn, the first paragraph of this ex- 
hibit reads as follows: 

‘‘We have just received word from Continuus on the 
disposition of the electromagnetic water valve on the main 
water supply line to the casting machine which, as far as 
we know, cannot be made to function.”’ 

What is this about, Mr. Kilburn?) A. That was an in- 
cident that was not of too longevity, but was quite a prob- 
lem at the time. 

When you start casting metal into the wheel you at the 
same time turn on the water, and when water doesn’t come, 
you have problems, because the metal, molten metal comes 
out all over every place. 

Now, this was an Italian-built valve and it didn’t oper- 
ate free. That’s the easiest way to put it. It would stick, 
and it was unpredictable. It was an air controlled valve. 
So, pretty early in the game, we threw that out and put on 
an American-made valve. So I can’t say that that meant 
any difference in the ultimate end, although it was an- 
other little aggravating situation. 
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(687) Q. Have we covered Mr. Kilburn, the equip- 
ment problems which you experienced at Intalco, to the 
best of your recollection? A. Well, I think we have cov- 
ered the ones that are of some significance. 

Q. And let me move to a different subject. A. For in- 
stance, we had a motor burn out that Westinghouse re- 
paired and told us that it wasn’t built very good, things 
like that. But, really, you know, what I am saying is I 
think we have covered the things that we are discussing 
herefore importance. 

Q. May I ask you this, Mr. Kilburn: is supervision of 
the crew in the operation of the Properzi an important 
consideration insofar as getting up to a high operating 
rate is concerned? A. Well, of course, it is important in 
any operation, especially where it is a erew operation, 
you know. It is not like a man operating a machine. You 
have got a crew. And this is a process. This is not a 
machine. So there are many things that you have to do 
and you have to be sure have been done. 

Q. Wal, why do you say it is a process, Mr. Kilburn, 
and not strictly a machine? A. Well, a machine is one 
machine, perhaps, that a (688) man or two men operate, 
and one thing. This has four phases to it, you know; the 
furnaces, the metal, the treatment of the metal, the quality 
of the metal; then the casting operation, which is done by 
the casting machine; then the rolling mill, which has to 
have a good casting, but which can foul up the detail and 
then the coiling system. So that this is a process, this 
is an operation of a group of machines by a crew. 

Q. Does there have to be coordination, Mr. Kilburn, 
between each aspect? A. Oh, yes. In fact, this has a very 
exotic electric system to coordinate this electrically and, 
of course, certain things have to be done mechanically and 
operational-wise, they have to be coordinated 100 percent. 

Q. Now, Mr. Kilburn, who at Intaico had the ultimate 
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responsibility for the supervision of this Properzi oper- 
ation? A. When you say ‘‘ultimate’’— 

Q. Well, let me rephrase that. Where was the Pro- 
perzi located, Mr. Kilburn, at Intaleo? A. At the south 
end of the vasting. Am I right? North end. 

(). North end of the cast house? A. Yes. 

(689) Q. Who was in charge of the cast house? A. 
Mr. Macdonald. 

(). Did he have anything to do with the actual oper- 
ation of the Properzi? A. No. 

(). Did you see Mr. Macdonald from time to time? A. 
On occasion. He is a pretty busy man. 

(). Where was his offi ? A. At the opposite end of 
the mill. 

(). How far away, would you say? A. Well, part of the 
time L’d drive down there. I don’t know, two, two and a 
half blocks, 1200 feet, | would guess. 

(). Now, who was responsible for maintenance on the 
machine, Mr. Kilburn, in the sense that when you needed 
liaintenance assistance, who got you maintenance assist- 
ance? A. Well, that was one of the problems. The main 
tenanee department was independent to operations. In 
other words, there was no responsibility so that operations 
would ask for maintenance, and that is the only authority 
they had, as I understood it, to request maintenance. 

(). Did you, yourself, have authority to make a direct 
request for maintenance? A. Oh, no. No, no. I eceuld 
ask, but I had no (690) authority, you know. 

Q. Well, who would you ask? <A. I tried to work 
through (. K. Li because I knew that at some time I would 
not be there and I wanted everything to go through him. 
He was put to me as being the man responsible to see that 
the things get done that have to get done. 

Q. Did you feel, Mr. Kilburn, during the period De- 


cember 1967 to May of 1968, that you had a problem on 
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supervision with respect to the Properzi? A. Well, yes. 

Q. Would you tell me what kind of a problem you had? 
A. I thought C. K. Li was more of a technical man and 
didn’t seem to be able to command people on the job with 
the dispatch that a direct supervisor should. They had a 
foreman who I understood worked for C. K. and who the 
intention was to make him a second shift foreman at some 
date. His name was Jim Wiegand. Jim was a young 
fellow, and I think he had a lot of potential, but at that 
time, certainly there was some lack of maturity in the way 
he handled things. He was a little bit impulsive—ambi- 
tious, but not in all cases would he check out things 
thoroughly. 

Q). Well, Mr. Kilburn, were there times where you had 
problems with the operation of the equipment because 
(691) there was not sufficient supervision, in your judg- 
ment? <A. Oh, yes, yes. 

Q. Would you tell us about some of those occasions? 
To the best of your recollection. A. Well, I remember 
coming in one morning and we found 45,000 pounds of 
metal frozen in the furnace, solid, down to about half-way. 
The off shift supervisor was supposed to check the thermo- 
couples and so forth, and they didn’t; therefore, the furn- 
ace went on low fire and it froze. 

I recall one instance where we didn’t have any lube oil 
in our lubrication system, which was approximately 500 
and some gallons, as I recall, and we found out that it had 
all been pumped down the sewer because somebody left 
the valve open. 

I found—oh, [ had a real persona: ‘neident myself. We 
were operating the casting machine “« one time, and Les 
Bloedel was the supervisor at that time, and IT asked where 
he was and found out he had to go to a safety meeting. 

Well, it so happened that we were just starting to op- 
crate, so that left the crew in charge of the lead man. The 
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lead man let three or, at least, which was at least half of 
his crew go to take lunch, and the lunchroom was half-way 
(692) down the cast house, which was fine if everything 
was working good. But it didn’t work good, so I had to 
jump in and help. 

We began to have trouble with the casting, and it was 
braking very badly, so we had to start cutting the casting, 
whic!. I haven’t explained yet. 

When it is coming off the casting wheel, to stop it, you 
have to start chopping it up in pieces with a pneumatic 
cutter in order to shut it down gracefully. 

So I had to jump in with a pair of tongs and try to 
dispose of the hot chunks of metal, and there just weren’t 
enough of us to do the job, and the result was that I got 
my pants burnt pretty badly, and a nice gash across the 
leg. 

And, of course, I was quite disturbed because it was 
ironical; here the supervisor was at a safety meeting 
and here we were getting burns and this sort of thing. 

Q. Do you remember any other incidents, Mr. Kilburn, 
which you attribute to lack of supervision? A. Well, let’s 
see, if I could recall, | could give you more. Let me think 
of some. 

Oh, there was one case where we had a cobble, and 
it was all cleared up, and the mill was declared ready to 
start by the off shift crew. I think it was the second 
(693) shift. And we come in, and we had a checklist, 
but apparently they didn’t go through the checklist. 

Q. When you say ‘‘we had a checklist,’? what do you 
mean? A. Well, C. Kk. Li—I tried to work through him and 
I had helped him; we prepared a check list of things we 
should check before you ever start out, check the pressure, 
check the temperature, check this, check that, see if every- 
thing functioned. 
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And we started—in this case we started casting, and we 
got a casting, we thought, was ready to stick the mill, and 
we stuck the mill, and the first stand, the whole head was 
loose, and it forced the thing back out, and it’s hard to 
describe the construction of the heads, but anyway, with 
those being loose, it allowed the emulsion to all run into 
the lubricating oil, and so we had X number of gallons of 
emulsion in our iubricating oil, so we had to pump that out. 

Now, those are some of the instances, I think, which 
are of a rather serious nature and of importance. 

Q. Do you remember an occasion, Mr. Kilburn, where 
you had to get a tank truck to pump the emulsion? A. 
That was an incident with C. K. Li. One of our emulsion 
in one of our ei.ulsion troubles it was determined (694) 
that we had to pump this batch out, and get a new batch. 
So C. K. Li, as he usually did, would arrange for things, 
and he was supposed to arrange for a tank truck to come 
in so that we could pump the emulsion out. 

Well, here we were, ready to do this on the start of 
the day, and the truck wasn’t there. So we started chas- 
ing around. I don’t think we bad any supervision other 
than the lead man because C. K. was away to an English 
lesson, which he took periodically, and so I started check 
ing around, and I finally found out that C. K. Li had 
called somebody up and said, ‘‘Have you got a tank truck 
to do this ?’’ and the fellow said, ‘‘yes.”’ 

But C. K. Li, didn’t, apparently, tell him tha, he wanted 
to use it, so the fellow just said, ‘‘Yes, we have got one.”’ 
So it never showed up. 

Well, then, we finally got over that-incident,.after chas 
ing it down, and this was a big problem at Intalco, because 
this is a big outlay, and in this particular case, I think | 
had to get in my ear and drive about a half mile over to the 
maintenance offices in the parts department. 
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Another instance, when we were going to—I guess you 
would blame this on the maintenance department—we were 
going to pump some emulsion out—another incident—and 
they brought a pump cdown—first of all, it took us (690) 
about an hour and a half to get the pump, and then they 
brought it down. It was a gasoline pump, and they didn’t 
even have a starter rope to start it. So then that took an- 
other hour and a half for a man to go get it, because these 
maintenance people would have to get in a truck and go 
over to the maimtenance headquarters, and | don’t know, 
I guess they had some coffee stops and what-not along the 
way. 

So this was very aggravating and to me it showed, you 
know, a lack of organization of the operation. 

Q. Did you have the impression, Mr. Wilburn, that the 
erew didn’t want the equipment to work?) A. Oh, every 
body wanted it to work, J wuess. The crew, they were 
good crew people. My opinion would be that there was the 
crew and they were normal, but that, at the upper echelons, 
they were so busy with their other problems they didn’t 
have time to put the attention to our little »speration which 
was way off in the corner. 

Q. Now, Mr. Kilburn, I want to show you a copy of a 
letter from Nichols Aluminum, dated February 23, 1968, 
Which has been marked for identification as Exhibit D-190. 

Was that an offer of technical assistance which you re 
ceived from Nichols Aluminum in February of 1968? A. 
Yes, 

(). Does that offer reflected in Exhibit D-190 have 
(696) anything at all to do with the Properzi which was 
in operation at Intaleo?) A. No. 

(). What does it relate to? A. This is our No, 2 unit. 

(). This is the second Properzi that was on order? A. 
Yes. Jerry Murphy, who was then Paul Raiford’s boss, | 
think he was a vice-president, had visited us at Intalco one 
time. 
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He said, ‘‘Charlie, do you think it would be well for us 
to think of some kind of a service contract on these start 
ups ?”’ 

I said, ‘‘Well, it might be a good idea.’’ 

He said, ** Would you be interested?’’ 

I said, ‘*I don’t know. Send me a draft of it.’ 

So this was the result. 

(). But relates to the installation and start-up of 
the second Properzi? <A. Yes. 

(). Are you sure about that? A. Yes, positive. 

Q. Now, Mr. Kilburn, I’d like to show you a copy ot 
Exhibit P-24 in evick , Which is a letter from Nichols to 
Mr. Dunstan, dated May 2, 1968. 

(697) Did you see a copy of that letter, Mr. Kilburn, 
ut or about the time that it was received by Mr. Dunstan? 
A. Yes, | think I did. 

(). Did you have occasion to discuss that with Mr. 
Dunstan? <A. Yes. 

4). Do you remember what you said to him on that 
occasion? A. Well, I told him I didn’t think it would do 
much for us. 

4). Did you tell him why?) A. We had these people in 


vce, | don’t know, a total of 53 days or something like that, 


in Intaleo already. They hadn't operated this machinery 
themselves, It was my understanding they weren’t even 
wowed to see some of the other Properzis and that, 
coupled with the fact that they, in fact, only told us that 
when they were putting rod on the coilers they would 
count it as production time, after we got rod out of th 
collers, why, that was no problem anyway, you know. It 
Was a problem getting to that point. 

(). Mr. Kilburn, what are you referring to when you 
talk about ‘*they only counted operating time as the time 


When they were getting rod on the coilers’?? A. Well, it 


eee 
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says, ‘‘an operating hour begins when (698) rod reaches 
ti.- coi er and ends when rod is no longer being coiled.”’ 

Wail, if you get a break or anything, then they stop 
counting. 

Q. Nichols here offered to enable Ee-ox to meet the 
following specifications : 

‘Produce EC rod to Aluminum Association specifica- 
tions at the rate of 12,600 pounds per hour while oper- 
ating.’’ 

And then they give this definition: 

‘‘An operating hour begins when rod reaches the coiler 
and ends when rod is no longer being coiled.’’ A. Right. 

Q. Now—-A. I think there were some other things which 
Mr. Dunstan has brought oui, too. 

Q. Let me stay on this, Mr. Kilburn. At what peiut 
does rod initially reach the coiler in the operation of a 
Properzi? A. Well, that is the last thing. After it is a 
good, solid rod, then you coil it up. 

Q. If you start up a Properzi, Mr. Kilburn, and you 
have a problem with the spont, will rod be getting to the 
coiler? (699) <A. No. 

Q. If you start up a Properzi a ’ get by the spout, | 
but then have a problem with the mo‘a, will rod be getting 
to the coiler? A. No. 

(). If you get by both of those two problems, Mr. Kil- | 
burn, but the cooling is not working properly, and you 
produce a easting that has a hole in it like that, will rod 
be getting to the coiler? A. No. 

Q. Now, suppose, Mr. Kilburn, you get a good casting 
but the emulsion is not working properly in the mill; will 
the rod be getting to the coiler? A. No. 

Q. Now, Mr. Kilburn, were there any other features 
of this letter of May 2, 1968, which caught your attention 
at that time? A. Well, they speak of the back-up there, 
adequate metal, mechanical ane electrical maintenance, 


479a 
Charles V. Kilburn, for Defendani —Direct 


supervisory and hourly personnel, and they, on their visits, 
would always complain to me about the back-up we wert 
vetting. 

(). Mr. Kilburn, let me ask you this: did Essex vecept 
this offer of May 2, 1968, Exhibit P-24? A. No, sir. 

(700) Q. Did you »gree with the decision not to ac 
cept this offer expre { in Exhibit P-24? <A. I agreed 


with it. It was not my decision, but I agreed with it. 
Q. Now, Mr. Kilburn, there has been cor iderable testi 
mony about some letters that were exchanged between 


Essex and American Metal Climax, the first dated May 10, 
1968. Do you reeall having any participation in the draft 
ing or of the formulating of those letters? A. No 

). Were you consulted by Mr. Dunstan or anyone else 
at or about that time concerning whether or not Essex 
-hould terminate the two contracts which are the subject 
of this case? <A. I don’t think ‘‘consulted’’ would be the 
word. I’m sure, you know, he reviewed our bad situation 

Q. Do you have any recollection of discussing the sit 
uation with Mr. Dunstan? <A. Yes. I reeall discussing 
these various things. I was more of a er, and he 
had me present for confirmation. I thin . sat in with 
Mr. Seifert and he. 

(). Now, did there come a time, Mr. Kilburn, where 
yer" were instructed to go to Intaleo and remove the Pro 
pera from the plant there? (701) A. Yes. 


Mr. Topkis: If your Honor please, aren’t we 
plowing ground that has been plowed many times 
before? There is no question he was given instrue 
tion to go to the plant. He went there, without any 
objection from us, and removed the Properzi. [| am 
prepared to so stipulate, if that wall end this. I 
don’t see any point |. wasting time on it. 

The Court: What do you say, Mr. Hamilton? 
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Mr. Hamilton; Will you aiso agree that he first 
went to the plant on June 24th, which was on Mon- 
day, 1968? 

Mr. Topkis: Anything you say. 

Mr. Hamilton: Well, that’s correct. 

I would just like to ask him about conversations 
he had when he arrived on the scene there, Mr. 
Topkis, and then I will accept your stipulation. 


Q. When you arrived on the scene, Mr. Kilburn, what 
did you do?’ A. Well, I was over in the area discussing it 
with the contractor and Bob Ferrie came up and said, ‘‘] 
understand you are going to take it out.”’ 

And I said, ‘‘ Yes.”’ 

And he said, ‘* Well, Charlie,’’ he says, “would (702) 
you hold that up just a little bit ’til I check it out?’’ 

I says, ‘Sure. We can’t get it done that quick any- 
way.’’ 

So he went someplace, and he come back—I think it was 
after lunch that same day—he said, ‘‘It’s okay, you can 
go ahead.”’ 

(). And you did it?) A. Yes. 

Q: Now, Mr. Kilburn— 


The Court: Are you about to wind up, Mr. Ham- 
ilton, because we have another matter for the re- 
cess? 

Mr. Hamilton: I have another 15 minutes, I 
think, your Honor, just the installation of Boonville 
is all | am going to talk about, what happened after 
it was removed. 

The Court: Suppose we recess now until 4:30. 
We will take a 20 minute recess. 

(Recess. ) 
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(703) Q. Mr. Kilburn, I think you testified that you 
were in charge of removing the Properzi from Intalco. 
A. That is right. 

Q. What did you do with it after it was removed from 
Intaleo? A. We stored it temporarily. 

Q. And then what did you do with it?) A. We installed 
it in a plant we built in Boonville. 

Q. Did you have anything to do with the installation of 
the equipment at Boonville?) A. Yes, it was all my re- 
sponsibility. 

Q. Now, did you make any changes in the equipment, 
Mr. Kilburn, when you installed it at Boonville? A. In 
equipment, well, of course we had new furnaces. 

Q. Did you make any other changes? A. Yes. We 
modified the cooling. We made that adjustment in the 
mechanism to prevent the roll from pressing on the wheel. 

Q. Let me stop you just a minute, Mr. Kilburn, 

The cooling adjustment you made is the one you des- 
cribed earlier to Judge Motley, is that correct, when she 
vas asking about changes in cooling? (704) <A. Yes. 

(). What is this second change you made? A. The 
mechanism for preventing the belt pressure roll from bear- 
ing against the wheel which could peen the flanges of the 
wheel over and trup the casting in the wheel. 

Q. What was the purpose of making this change? A. 
So that it wouldn’t give you a crack, a stress crack, when 
it pulled out of the wheel, when the rim was rolled over. 

(. Now, describe for me the nature of this change. 
Physically, what is it, Mr. Kilburn?) A. Well, there is a 
evlinder that presses a roller against the belt to hold it 
neainst the wheel to form the fourth side of the mold in the 
Properzi design. 

Now, in the modification, this roll did not exert itself 
against the wheel but held the belt close and cleared it by 
a matter of thousandths, so there was never any pressure 
from the roller bearing on the wheel, the mold 
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Q. All right. 

Any other changes, Mr. Kilburn? <A. Then we 
changed the whole pouring control (705) mechanism in 
the tundish. Properzi had had a remote control mechanism 
that operated a pin in the top of the spout ana, therefore, 
would act like a valve and control the flow to the wheel. 

Now, therein lay the problem of the aspirating of the 
oxides, We changed the spout so that it formed a restric- 
tion and operated with no valve at the top. So, therefore, 
you had a static head at all times and you could not as- 
pirate air. And this incorporated a complete change in 
the tundish design. It was even changed for material, 
from cast iron to masrock, which is a ceramic-lined ma- 
terial, 

Q. Did you make any other changes in the equipment, 
Mr. Kilburn, when you installed it at Boonville? A. This 
angle we are talking about was a little bit less, ilthough 
not too much. I think we moved the cooler, the external 
cooler, the down stream cooler, There was a cooling box 
that regulated the temperature from the—of the casting 
from the rolling mill as it went into the rolling mill—let me 
correct my statement. 

It regulated the temperature of the casting coming off 
the wheel and going into the rolling mill. There was a 
water spray box there, so you could adjust (706) that 
temperature. We changed the position of that slightly. 

Q. What was the purpose of doing that? A. Give us a 
little better temperature control. 

(). In the mill? A. Yes. This was one of the things 
in Properzi’s suggested layout that I found later perhaps 
was a little bit off dimension. 

Q. I see. 

Did you put on an anti-cobbler device? A. Yes, I did. 

Q. What was the nature of that device, Mr. Kilburn? 
A. Well, as I stated in my explanation, the statement that 
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when the last stand cobbles, all the rest of them will be- 
cause you cannot get to the panic button, so to speak, soon 
enough. So I put on a device—actually, it was a zero- 
speed switch, so that as soon as the last or any of these 
stands stopped rotating, the switch would sense that and 
shut the mill off, and minimize the cobble. It would cut it 
down to maybe 2 stands instead of all 17, which would 
change the time element considerably. 

(). When did you start up at Boonville, do you recall, 
approximately, Mr. Kilburn? (707) A. My recollection, 
it was the last of March, the first of April, in 1969. 

@. Was anyone from Nichols present at the start-up? 
A. Yes. Jim Russell and two of his people were there. 

(). Why did you have them present? A. Well, my 
crew, or boys off the farms, so to speak, they hadn’t worked 
in any kind of a hot metal operation, and when you tap a 
furnace in this process, metal starts flowing, and some- 
hody has to know how to direct it. And there are three 
critical areas. 

There is the control of the metal at the furnace, at the 
casting mill, and then sticking the mill. So we had to 
have somebody with experience there. I was the only one 
with Essex, so we had to have somebody there with some 
experience to stand over these—our people’s shoulders to 
show them what to do there. 

It was not really training. It was assistance in start- 
ing. Well, a form of training. 

(). How long were they there, do you recall, the Nichols 
people? A. I think it was ten days. 

Q. Now, Mr. Kilburn, were you in charge of the (708) 
Boonville operation from this commencement? A. Yes, 
sir. 

(). How long did you remain in charge of the Boonville 
operation? A, Approximately three years. 
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Q. During the course of the time that you were in 
charge of the Boonville operation, did you keep track of the 
costs that it cost you to convert hot metal into E. C. rod? 
A. Well, I had an accountant, plant accountant under my 
jurisdiction. 

Q. Did he keep track of those ¢ ysts? A. Yes. 

(). Did he report to you about those costs? A. Yes. 
1 had to—as a matter of fact, I had to write a letter to the 
vice-president telling him the costs and the factors of pro- 
duetion, and so forth. 

Q. Do you recall what the costs were that you ixcurred 
at Boonville over the period April, approximately, of 1969 
when you commenced operations, until the end of 1969, 
the first year of operation? 


Topkis: I have two objections to that ques- 
tion, your Honor. First, it’s not the best evidence 
of what those costs may have been. If there was an 
(709) accountant who was keeping records, he 
ought to be produced to testify about them. 

A man’s vague memory—and I am not attacking 
Mr. Kilburn beeause we all have problems of 
membering—is not the best evidence. 

Second, the cost experience of this company 
Essex at Boonville has nothing to do with what our 
cost experience might have been forecast to be in 
May of 1968 when we assert our damages became 
fixed. 

To begin with, the two plants are very different. 
We were running the country’s largest, most fully 
automated aluminum plant. Essex was not doing 
that. They were bringing in molten metal from 
Aleoa in insulated containers. 

Second, the whole question of their experience 
ix irrelevant, It’s our experience, our forecast, that 
is relevant, 
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(713) The Court: I gather it’s the same situa- 
tion we had yesterday with respect to Mr. Dvnstan, 
and that is it’s not the best evidence, but ? guess 
it’s some evidence. 

The only question is the weight to be attributed 
to it. He ean tell us if he recalls what the costs were, 
but it isn’t the best evidence. 

We will proceed on that basis. 


Q. What is your recollection, Mr. Kilburn, of the costs 
per pound that you incurred at Boonville over the period 
from the commencement of operations until the end of 
1969? A. That was the first year? 

Q. Yes, sir. A. It would average out at about 4 cents. 

Q. Do you recall how much it was when you commenced 
operations? A. Oh, it was a little over 5. 

Q. Did you keep track of these costs on a monthly basis, 
a quarterly basis, or what? (714) A. A monthly basis. 

Q. Monthly basis?) A. Yes. 

Q. You think it would have averaged out over this first 
year at approximately what? A. 4 cents. 

Q. Now, Mr. Kilburn, when did you leave the Boonville 
operation? A. 1971. 

Q). Do you reca!l what the costs were at the time that 
you departed Boonville? A. Approximately 2.9. 

Q. Cents per pound? A. Right. 


Mr. Hamilton: Your Honor, my next exhibit 
has been marked Exhibit D-730 for identification, 
and it’s a tabulation of our claim of damages, which 
consists of the items that are listed here on this tab- 
ulation. You can see the description of the items on 
the left-hand side, the amount in the center column 
and the exhibits upon which they are based in the 
right-hand column. Mr. Kilburn has been through 
all of these and can describe them. I will be happy 
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to take him through some or all of them, but that is 
a summary sheet and it consists of (715) precisely 
what is set forth here on this summary sheet. 

Mr. “opkis: As a calculation, I have no objec- 
tion to it. 1 think what it means is self-evident. 1 
think we ean save time if it just comes in. 

Mr. Hamilton: I would like to also offer the ex- 
hibits which are in the right-hand column which form 
the supporting basis for the exhibit D-730. 

Mr. Topkis: May I confer with Mr. Hamilton 
for a moment off the record, your Honor? 

The Court: Yes. 

(Discussion off the record.) 

Mr. Topkis: Your Honor, Mr. Hamilton tells me 
that the exhibits which he proposes to offer are in- 
voices backing up the sums set forth in the middle 
column. On that representation, I don’t object to 
the invoices. 

The Court: All right. 

Mr. Hamilton: I would like to offer, then, Ex- 
hibit D-730, which is the summary sheet. 


(Defendant’s Exhibit D-730 received in evi- 
dence.) 


Mr. Hamilton: I have here, your Honor, all of 
the exhibits which are referred to as the back-up 
documents and are tabulated there on Exhibit D-730, 
and I would like to offer them in evidence. 

The Court: We will consider those received, 


* * * 
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(717) Cross-examination by Mr. Topkis: 


Q. Mr. Kilburn, do people go to lunch at Boonville? 
A. Yes: sir. 

Q. Something in your union contract about people 
going to lunch? A. Well, we have a paid lunch hour, so 
they are supposed to eat when they can and we provide a 
lunch room that is 15 feet from the Properzi. 

Q. Now, there came a time in April of 1968 when it 
was proposed that a second crew be trained for the Pro- 
perzi; right? A. I think Intaleo wanted to put a second 
crew on, yes. 

Q. And at that time, in your judgment, the first crew 
was safe; is that right? <A. I don’t think I had any argu- 
ments on the crew, (718) no. 

Q. I’m sorry? A. I don’t think I had any questions 
about the crew. 

Q. And you thought Mr. Weigand, the foreman, did 
a good job, didn’t you?’ A. I said I thought he had poten- 
tial: that he showed some immaturity and perhaps im- 
petuousness. 

Q. You thought he did a decent job? A. He did an av- 
erage job, yes. 

Q. A decent job? A. Yes. 

Q. Now, you testified about some complaints that you 
had about AMAX?’ performance. You never put any single 
one of those complaints down on paper, did you? A. I don’t 
recall that I did. 

Q. For that matter, you never complained to AMAX, 
to anybody at Intaleo, or to Essex in writing, did you? 
A. I don’t recall that I did. 

(719) Q. And you were pessessed of a fountain pen? 
A. I think I made some general reports on that to Mr. 
Dunstan, speed memos. 

Q. Well, you remember your deposition oeing taken 
in this case? A. Yes. 
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Q. At Page 82, Line 17, you were asked this question, 
were you not, and gave this answer: 

“Q. So just to sum up, Mr. Kilburn, you did not com- 
plain in writing to anybody at Intalco, and you did not 
complain in writing to any of your own supervisors at 
Essex; is that right? 

‘4. Not that I reeall.”’ A. That is apparently what 
I said. 

Q. Now, you installed the Properzi at Boonville in 
March of 19692 A. That is right. 

Q. And it was working, operating satisfactorily in April 
of 1960: right? A. Well, again, define what you mean by 
‘catisfactorily.’’ I’m sure it wasn’t up to top production 
at that time, but there were no insurmountable problems. 
It was a matter of just experience of the crews. 

Q. Let me ask you again, were you asked this question 
(720) and did you give this answer at your deposition? 
Page 104, Line 5: 

“(), When did you get this machine installed at Boon- 
ville? 

‘¢A. March 1969. 

““Q. When did you get it operating satisfactorily? 

“A, April 1969.”’ 

Were you asked those questions and did you give those 
answers? <A. Yes. 

(). And they were true? <A. Yes. 

(). All right. 

Now, sir, the problems that you had at Intaleo, you 
colved them with changes suggested by Nichols, isn’t that 
right, when you installed the machine at Boonville? A. 
In part. 

(). In very large part, would you say?’ A. No. They 
recommended certain things with respect to the cooling, 
with regard to the spout problems and so forth. I worked 
through another channel. 

. Well, were you asked? A. Some of both. 
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Q. Some of both? (721) A. Yes. 

Q. So far as the spout is concerned, people that made 
the spouts had come up with a resolution of the problem, 
and you adopted it, right? A. That is right. 

Q. And so far as the casting wheel and the cooling and 
the matter of the mechanism for holding the belt to the 
wheel, those were changes that you made on recommenda 
tion from Nichols; is that right? A. Pretty much so. 

Q. Well, let me ask you if you were asked these ques- 
tions and gave those answers. Page 104: 

‘‘Q, How about the casting wheel? How did you solve 
the problem of the casting wheel once you got the Pro- 
perzi to Boonville? 

‘‘A. There was another change on that. The recom- 
mendation in the cooling and recommendations of holding 
the mechanism for holding the belt to the wheel. 

“Q. These recommendations were recommendations 
from Properzi to you? 

‘*A, Through Nichols.’’ 

Were you asked those questions and did you give those 
answers? <A. Yes. 

(722) Q. And they were true? A. Yes. 

Q. Now, so far as the wheel was concerned, the wheel 
itself, the changes that you made in the wheel came to you 
from Nichols direct and not from Properzi, is that right? 
A. That is correct. Plus some prior knowledge on it. 

Q. So that with the guidance of Nichols as to the spout 
and the casting wheel problem, you were able to get the 
Properzi operating within a month or so of its installation, 
is that right? A. No, I didn’t say that. 

Q. Well, did you? Let’s see, I will ask you whether 
you were asked these questions and gave these answers. 
Page 106, Line 10: 

“Q. So that with the guidance of Nichols as to the 
spout and the casting wheel problem, you were able to get 
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the Properzi operating within a month or so of its in- 
stallation? 

‘*A. | don’t know that Nichols was responsible other 
than conveying what somebody had developed. 

“Q, Right. But regardless whom it came from— 

‘*A, It came from them. 

(723) Q. It came from them to you? A ¥ems?? 

Were you asked those questions and did you give those 
answers? <A. Yes. 

Q. And you paid Nichols $3,000 for sending people in 
to help you when you installed the Properzi at Boonville, 
didn’t you?’ A. That’s right. 

Q. And your testimony was taken on July 21, 1970, do 
you remember that? A. Yes. 

Q. And at that time your Properzi was producing from 
12 to 14 thousand pounds an hour, is that right? A. Yes. 

(). On one shift? A. Yes. 

Q. And it was producing 750,000 pounds every two 
weeks? <A. Yes. 

Q. And the angle of the spout and wheel at Soonville, 
it was 20°, wasn’t it?) A. You are not stating the question 
right, sir. I think you mean the machine. 

(724) Q. 1 beg your pardon, sir, you are absolutely 
right. Forgive me. A. Yes. 

Q. And that Intaleo, it had been 20°? A. Yes. 

Q. And Mr. Li had wanted to reduce it from 25 to 20, 
hadn’t he? A. He had suggested that, yes. 

Q. Now, Mr. Kilburn— 


The Witness: Could I have that question again, 
please? 
(Record read). 
A. I’d correct my answer that Mr. Li wanted it reduced 


much more than 20°. 


Q. I see. 
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And you reduced it to 20° and that did the trick, right? 
A. Well, I reduced it to that for another purpose. 

Q. Very good. 

Now, when you went to Boonville with that machine 
and began to install it, you expected to sueceed with it, 
didn’t you? A. Certainly. 

Q. And, as a matter of fact, even in May of 1968, (725) 
before you pulled the machine out of Intaleo, you expected 
to succeed with it there, didn’t you? A. At Intaleo? 

Q. Yes, sir. A. I always hoped that we could. 

Q. You expected that you could, didn’t you? A. I ex- 
pected that if we could have all the right conditions we 
could. We’d have to go through a big design and develop- 
ment program if we were going to do it 

Q. You knew that other companies with the No. 8 had 
succeeded, didn’t you? A. Not with the same setup. 

Q. You mean Alcoa had the Properzi at its own plant 
and so did General Cable; is that right? A. Well, they 
had all made modifications. 

Q. They had made modifications and you hadn’t? A. 
I don’t know exactly which ones they had made at the time. 


The Court: I don’t understand the question. 
Are you asking whether they had made modifications 
at this point? 

Mr. Tcpkis: Yes. 

The Court: That he knew about? 

(726) Mr. Topkis: Yes. 


A. I didn’t know what modifications they had made. 

Q. You knew that they had made some modifications 
and that they were working the machine satisfactorily, is 
that right? A. No, I didn’t know that. 

Q. You didn’t know that their machines were working 
satisfactorily? A. That’s right. 

Q. Now, Mr. Kilburn, Mr. Hamilton asked you ques- 
tions about whether there was originally to be a secondary 
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cooling syster: on the Model 8 Properzi, and you said yes, 
there was supposed to be ‘ right? \. Right. 

(). Now, in point of tact i 


there is no Properzi No. 8 
operating in the United States which empleys a secondary 
cooling system; isn’t 


A. Not to my knowledg 
(). That is to say, you know of none? A. That’s wh 
I said, yes. 


hat right? 


The Court: I don’t 
of that. You 


understand the significance 
mean tl 


found it 


wasn’t necessary 
for the secondary cooling system? 


Mr. Topkis: That seems to be the facet. 


(727) Q. Is that right, Mr. Kilburn? <A. No. 
(). You found an alternative 
a lot of redesign. 


A. Well, they had to do 


Q. And you got that done, and by April of 1969 you 
were in satisfactory production; right? <A. Yes. 
The Court: And this 


machine had 
when, in 68? 


heen moved 
Mr. Topkis: It left Intaleo around July Ist of 
1968. 


Q. Is that right? <A. 


| think that’s essentially right 


Mr. Hamilton: Plus or minus a week or ten days 
The Court: July 10, ’68. 
Mr. Topkis: About July 1, ’68. 


Q. Mr. Kilburn, you testified as to certain costs that 
you had at Boonville with the Properzi; right?) A. Right. 

Q. And you were testifying about the cost of taking 
hot metal and transforming it into rod; right? 
is right. 

) 


¢- 


A. That 


You were not testifying about the difference 


A. No. 


(727a) 
in cost between producing Properzi red and producing 
l'-ingot, were you? 
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Mr. Topkis: I have no further questions. Thank 


vou 


(728) Redirect examination by Mr. Hamilton: 


). Mr. Kilburn, I think you just testified that, to the 
best of your knowledge, no one cur rently operatiz ya Model 
8 Properzi was using the secondary cooling system de 
signed by Mr. Properzi, isn’t that correct? A. As far as 
I know, that ts correct. 

Q. Was, that supposed to be the big feature of the 
Model § Properzi? <A. Yes, sir. 

Q. Wasn't that supposed to be what would make it 
oper.ce at this 14,000 pound per hour rate? <A. Yes, sir. 


. * . 


(730) Q. Now, Mr. Kilburn, Mr. Topkis read from 
your deposition Concerning recommendations made DS 
Nichols, and he went on, on Page 106, and stopped with 
Line 19. Line 20, the question that was asked you, was 
this: 


*“*Q. And using this advice, you were able to get 
your Properzi operating satisfactorily in about a 
month or s°? (731) <A. It contributed, yes.’’ 


Now, Mr. Kilburn, did you make some contribution 
yourself to the equipment changes which were made on 
the equipment at Boonville? A. ‘es. 

(). Would you describe for her Honor what, in general 
terms, What your contribution was to these changes? <A. 
Well, you mean in the way of design? 

(. Yes. A. Well, we added our concept of an anti 
cobbter We helped develop the spout problem. 

(). This is the spout? <A. Yes. 

QJ. Did you contribute to the new cooling system that 


). 
€ 

) 
€ 


was designed for this equipment? A. Yes. We added 
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ve made a new manifold, and put these jets so that they 
would be directed in the right directions. 

Q. And to your knowledge, has anybody else done this 
to the equipment? A. I’m sure they must have to make it 
work. I haven’t seen any of those. 

Q. Have you not seen any of the oth: Model 8 (782) 
Properzis, Mr. Kilburn? A. No, sir. 

Q. Let me ask you this: You indicated that in May of 
1968, while you were at Intalco, you believed, I think, that 
ultimately you would be able to make the Properzi func- 
tion. A. Yes. 

Q. Is that correct? 

Tell me this: Absent these changes in design and 
changes in equipment, Mr. Kilburn, do you believe you 
would ever have been able to make the Properzi work? A. 
Never, to the extent that we’re talking about on specifica- 
tions. 

Q. That is, never up into 14,000 pounds per hour? A. 
Right. 

Q. Is there any question in your mind about tit at all, 
Mr. Kilburn? A. No, sir. 

Q. Now, you also testified, Mr. Kilburn, about some sug- 
gestions that were given to you by Nichols, or at least 
relsved to you by Nichols, which originated elsewhere, and 
which you incorporated in the machine; isn’t that correct? 
A. That’s right. 

(733) Q. Regardless of the source of these changes, 
Mr. Kilburn, were they all different from the original 
specifications given to you by Mr. Properzit A. Yes. 


(742) Mr. Topkis: Next, your Honor, I have to 
confe.s error. In our blackboard computations, 
your Honor will perhaps recall, I think Mr. Dun- 
stan called to our attention the fact that our arith- 
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metic was wrong. In substracting 2.1 million pounds 
from 108 million, we got 106,019,000. He pointed 
out, quite correctly that we should have gotten 
105,900,000, and what I have done, your Honor, since 
we had previously furnished your Honor with a copy 


| of the blackboard computations, I have revised 
| them to carry through the correction of that arith- 
metical mistake, and I would like to offer as our next 


exhibit a (743) copy of these revised calculations. 
I will certainly be willing to have Mr. Hamilton 
check me again, and if I turn out to be wrong again 
in my arithmetic, why, perhaps we’ll have to revise 
again. But I hope not. We have double-checked 
this. 

Mr. Hamilton: No objection. 


(744) At this point, then, as its last witness, the 
plaintiff would like to recall to the stand Mr. Herbert 
Clough. 


HERBERT C. CLOUGH, recalled as a witness by the 
plaintiff in rebuttal, having been previously sworn, testi- 
fied as follows: 

The Clerk: Mr. ‘Jlough, you are still under (745) 
oath. 


Direct examination by Mr. Topkis: 


Q. Mr. Clough, you remember, when you were testifying 
before, you told us that in 1969, after you returned the 
check to Essex, they continued to buy copper from you. 
You told us that they bought, I think, 750 tons; do you 
remember that testimony? A. That’s correct. 


2 
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Q. Try to keep your voice up, please, Mr. Clough. A. 
Excuse me. That’s correct. 

Q. Thank you, sir. 

What price did they pay for that copper? A. The total 
sale amounted to about a half a million doliers. 

(746) Q. Now, also after you returned the check, did 
you have any other copper dealings with Essex? A. Essex 
continued to convert scrap to copper products with us for 
some time thereafter. 

Q. When did they stop? A. About March 1970, at which 
time they activated their own reverbed furnaces, which I 
believe allows them to convert their own product. 

Q. So, during ’69 and the first part of "70, you were 
converting copper for Essex, is that right, copper scrap? 
As Yes; 

Q. When you speak of a reverb furnace, what is that? 
A. Reverbabory furnace which is used to melt down the 
copper scrap and allows the skimming and removal of the 
foreign material and tapping off of the pure copper, which 
is then electrolytically purified further so it can be reused 
in normal types of products. 

Q. And they went on having you do that work for them 
until sometime in 1970 when they built their own equip- 
ment? <A. Yes. 

* * * 

(748) Q. Will you give us the figures, Mr. Clough, the 
figures for your billings to Essex in ’69 and ’70 for this 
copper scrap? A. With or without reference to this? 

Q. If you know it from memory, fine. If you have it 
jotted down somewhere, fine. A. Well, in the year 1969, 
the total amount was about 2,500 tons conversion. In 1970, 
until the time they stopped in March 1970, was 550 tons. 


Q. And do you remember what the price was (749) 
approximately per ton for this conversion service? A. 
Approvimately $50 a ton, 

Q. Now, in aluminum, Mr. Clough, after you returned 
the check, did you have any dealings or attempted dealings 
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with Essex? A. We had conversations on continued billet 
purchases held in January 1969 between Mr. Ed Murray 
at Essex and myself. They issued us a purchase order in 
January 1969. When it arrived, I found that the price 
shown on the purchase order was at variance with what I 
had understood we had agreed to, pricewise. Whereupon 

he was off on vacation. I tried to call him. So I wrote 
him a letter and poimted out this— 

(). No need. 

In any event, you rejected the business; is that right? 
A. Yes ,sir. 

Q. Now, Mr. Clough, you remember that when Mr. 
Briges Was on he tand he testified that the T-ingot 
cost at Intaleo in May of 1968 was 16.2 cents, and you 
remember then Mr. Hamilton cross-examined him about 
the T-ingot cost in subsequent years. 

Do vou remember that? A. Yes, sir. 

(750) Q. Mr. Briggs said that it went up. A. Yes. 

(). Now, does Intaleo regularly compute its T-ingot cost 
figures? 


Mr. Hamilton: I object, vour Honor. This man 
isn’t even affiliated with Intaleo. I don’t see how 
he can testify about this. 

Mr. Topkis: I will develop that, your Honor. 


(). Does it, to your knowledge? 


Mr. Hamilton: I object, vour Honor, unless we 
have some indication that this man has any connee- 
tion with Intaleo. 

The Court: He has just asked whether he knew 
of his own knowledge, Let’s hear the answer. 


Q). Do you? A. Yes. 
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Q. Does it annually receive and distribute to its inter- 
est holders, namely, AMAX and Howmet, audited financial 
statements prepared by Price Waterhouse & Company, 
which contain, in addition to other information, the an- 
nual T-ingot cost per pound of aluminum sold? A. Yes, 
it does. 


Mr. Topkis: I have those four reports for (751) 
the years °69 to "72. And so that we may have the 
accurate figures, rather than Mr. Briggs’ statement 
that the figures went up, I would ask that the wit- 
ness be allowed to read the figures into the record, 
and I will, of course, let Mr. Hamilton take a look 
at the entire documents. 

{ don’t see why the record should be burdened 
with the entire documents. 

May we proceed in that fashion, your Honor? 

The Court: Yes. 

Mr. Topkis: All right. 

These are documents, I might say, headed, ‘‘In- 
taleo Aluminum Corporation, Statements of Sales, 
Aluminum Accounts Receivable, Cost of Sales and 
Price of Metal Statement for the Four Years Ended 
December 31’’ of years to which I adverted. 

On the first page, at the bottom of the 1969 state- 
ment, appears the language, ‘‘Cost per pound of 
aluminum sold, 15.8390 cents.”’ 

For the year 1970, the figure is 17.928 cents. 

For the year ’71, the figure is 17.158 cents. 

For the year 1972, the figure is 17.455 cents. 


Q. Mr. Clough, you remember also that Mr. Briggs 
chee’ d the figures published in American Metal Market 
(752) for the so-called book price of ingot, and he gave 
us the figure as it stood in 1968, 
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Do you remember that? A. I believe it was May 1968 
that he was using. 

Q. Yes. 

Have you checked the subsequent changes in book price? 
A. Yes, I have. 

(@. Can you tell us what they were? <A. Yes. 

Q. If you have a note of it, you may refer to it. A. 
I can give you the year by year, if you would like. 
Q. Please do. A. In May ’68, when Briggs made his 


v 
) 


calculations, it was 25 cents; on June 1, ’68 it rose to 26; 
January 18, °69, it rose to 27 cents: October 13, ’69, to 28 
cents; April 14, ’70 to 29; May 11, ’72, it dropped to 25 
cents; and the last change was on December 10, °73, it 
went back to 29 cents. 


Q. Very well, Mr. Clough. 


Mr. Topkis: I have no further questions. Thank 
you. 


(753) C'ross-¢ ramination by Mr. Hlamilton: 


Q. You are familiar, are you not, with a book entitled 
‘‘Yearbook of the American Bureau of Metal Statisties?’’ 
A. Not very. 

Q. Didn’t you testify, Mr. Clough, that you have oper- 
ating responsibility at American Metal Climax in the aln- 
minum business? A. Yes. 

Q. And you are a major executive at American Metal 
Climax, aren’t you, Mr. Clough? <A. It might be char- 
acterized that way. 

Q. Do you remember where you got those numbers that 
you just read in for the prices on the American metal mar- 
ket of aluminum? <A. This is from our records, AMAX’s 
records. 

Q. Do you know a man by the name of Ian McGregor? 


A. Yes. 
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Q. What relationship does he have to you? A. He is 
chairman of the board of American Metal Climax, Ine. 

Q. Mr. Clough, this book that I have in my hand has 
the monthly average prices of aluminum for New York on 
a (754) monthly basis, covering the period 1966 through 
1972. 

Here it is on page 104. (Handing). A. These seem to 
be what we have here also. 

(). But this is on a monthly basis, isn’t it, Mr. Clough, 
whereas you were giving a yearly basis? A. 2° I was 
viving the date of change in the published price, published 
book price. So that if you will notice in the month of May 
here when I mentioned on May 11 the change from 29 to 
25 cents, you will see that this is a composite of the two 
apparently weighted by days. 

Q. I understand, Mr. Clough. 


Mr. Hamilton: I would like to offer in evidence, 
your Honor, a copy of page 104 from this volume 
which sets forth the monthly average price of alu- 
minum on the New York market covering the period 
1966 through 1972. 

Mr. Topkis: May I inquire of counsel, your 
Honor? 

The Court: Yes. 

Mr. Topkis: Mr. Hamilton, is this what is re- 
ferred to in the contract as the price published in 
the American metal market? 

Mr. Hamilton: I believe it is. 

Mr. Topkis: Then I have no objection. 

Mr. Hamilton: Just for convenience, your Hon- 
or, (755) I have also ineluded in the exhibit the 
cover page of this book so that we know at some 
future time, if necessary, where it came from. I 
offer that as Exhibit D-735. 


° 
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(Defendant’s Exhibit D-735 received in evi- 


dence. ) 


Q. Now, Mr. Clough, what does that price represent? 
A. It represents what is commonly known in the trade as 
the list or book price quoted by the consensus of the ma- 
jor aluminum suppliers. 

Q. Book price of what, Mr. Clongh? A. Of 99.5 purity 
ingot delivered to the customer’s location. 

Q. Is that T-ingot? A. T-ingot is the most common 


form. 
(). Now, Mr. Clough, the price here for May of 1965 


I notice is 25.000 cents per pound, isn’t that correct? A. 
Yes, sir. 

Q. And I notice that the price assumed by you in the 
ealeulation of damages for T-ingot in May of 1968 is 22.1 
cents, some three cents below the book price. <A. Right. 

(). Would you explain why you elected to knock three 
cents off the book price in this ealeulation? A. Because 
that is what we were selling it at. What happens in the 
industry is that this is a price from which (756) dis- 
counting is done. 

For example, in today’s market, because of a very tight 
supply of aluminum, there is a substantial premium. 

You want me to elaborate a little bit? 

Q. Well, I would like to know, Mr. Clough, how you 
know that in May of 1968 there was a discount of three 
cents? A. Because that’s what we were selling it for at 
that time. 

Q. Who is ‘‘we’’? A. AMAX. 

Q. American Metal Climax? A. Yes, sir. 

(. And how do you know that it was 22.1, Mr. Clough? 
A. Because we reviewed the records, the invoices in mak- 


ing these calculations. 
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Q. Are you telling me, Mr. Clough, that no one was 
selling it for 25 cents a pound? A. I am certain no one 
was selling it for 25 cents unless they had some sort of a 
tie-in deal which did not represent the going market at 
that time. 

Q. What is the purpose of publishing these market 
prices, Mr. Clough, if it is some kind of a fiction and they 
don’t bear any relationship to actual selling prices? A. 
That is a question which is debated and discussed in t:¢ 
industry and has been since I have been accustomed (757) 
to it. It does represent a price which presumably is striven 
for and presumably represents a market which the pro- 
ducers would like to adhere to. 

Q. That the producers would like to adhere to. Have 
you ever heard of the Sherman Act, Mr. Clough? 


Mr. Topkis: Wait a second, your Honor. This 
whole line of inquiry has nothing to do with this 
case and certainly nothing to do with my direct. 

The Court: You are not going to try any anti- 
trust claim here. So let’s drop it. 

Mr. Hamilton: All right, your Honor. I cer- 
tainly dispute his claim that it has nothing to do 
with the case, your Honor. It is a key to their 
damage caleulation, evidenced right there. 


Q. You indicated that in January 1968—’69 you got a 
purchase order from Mr. Murray of Essex, is that correct? 
A. Yes. 

Q. When you got that purchase order, you noticed that 
there was a discrepancy in the price that you thought you 
had agreed upon, is that correct? A. That’s correct. 

(). What did you do when you saw that discrepancy? 
A. T tried to call Ed Murray and found that he was (758) 
off on holiday or he was away, at any rate. 
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Q. So then what did you do? A. I wrote him a letter. 

Q. Let me ask you this, Mr. Clough: 

In July of 1968 you reccived—you had a conversation 
with Mr. Dunstan and Mr. Seifert, didn’t you? July 25, 
1968? A. Yes. 

Q. Shortly thereafter you got a letter from Mr. Seifert, 
didn’t you? <A. Yes. 

Q. And that did not conform to your understanding of 
the previous agreement, isn’t that correct? A. Yes, sir. 

Q. Did you then call Mr. Seifert, as you did Mr. Murray, 
six months later? A. No, sir. 

Q. Did you then call Mr. Dunstan as you did with Mr. 
Murray, six months later? A. No, sir. 

Q. Did you send either one of them a letter as you did 
six months later with Mr. Murray? A. No. 

Q. Why? A. We were facing what I thought was a sub- 
stantial (759) 1awsuit and I consulted counsel. And as 
I previously testified, there was long discussion and debate 
as tc what should be dune. I merely did exactly what my 
lawyers told me to do. 
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(83) THOMAS D. KAUFMANN, residing at 114 Pa- 
vilion Road, London S. W. 1, England, having been first 
duly sworn by the Commissioner of Deeds, was examined 
and testified as follows: 


. * i 


(9) Q. That may be true also, Mr. Kaufmann. Let’s 
look here at the attachment, which is headed, Essex Wire, 
Proposal for Fifty-Fifty Venture, and then the venture is 
(10) the building owning and operation of an aluminum 
reduction plant. 

I interpret that to mean the proposal that you sent to 
Mr. O’Malley whereby Essex and AMAX— A. Well, let’s 
take a look at this. 

I guess you are right—I guess at that time we were 
talking about a fifty-fifty venture—I am sorry. 

(). Is that your handwriting at the top of the second 
page of this exhibit?) A. Yes. 

Q. Would you read that for me, please. A. It says 
spoke to O'Malley. Says looks fine. Will eall on return. 

(). Tell me now what happened in connection with this 
proposal that you made to O'Malley. A. We started to get 
reports from various people; two of our directors, in par 
ticular, spoke to us. They said they didn’t think Essex 
was the type of company to be a partner with American 
Metal Climax. 

Q. Who were the two directors that you are referring 
to? A. Harry Plym and Mr. Read. 

Q. Are they AMAX people or are they independent 
directors? Are they also officers or employees of A MAX? 
(11) A. Yes and no. Larry Plym was the owner of the 
Kawmeer Company. 

Q. And Read? A, Read was a major stockholder—they 
both were major stockholders. They both had cor altant 


type jobs, they both kept offices in AMAX. 
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Q. What was the nature of their objections to a joint 
arrangement with Essex? A. That the company and its 
officers had poor representations, that they would not be 
good reliable partners, and in a venture of this nature, it 
was highly complicated, depending on a lot of rapport from 
day to day—they probably wouldn't be the type of people 
you could get along with. 

Q. Their reputations were unsatisfactory in what re- 
spect, Mr. Kaufmann? <A. This is about the way it was 
presented. 

At the same time, or before that, there was a fair 
amount of litigation with Essex that came out in the press, 
on another case. I don’t remember what it was about. 

Q. What individuals at Essex were being referred to? 
O’Malley, I presume! A. And Mr. Probst. 

Q. Anybody else? A. No. 

(12) Q. Did you continue your discussions with Essex 
concerning a possible joint relationship? A. Well, we 
backed away from them—yes, we continued talking, but a 
lot less enthusiastically. 

Q. How soon do you recall vetting this report from 
Messrs. Piv:n—is it Plym? A. Yes. 

Q. And Read? A. It was not a report, they just took 
us aside and said, we don’t think you should do it. 

Q. However they did it, can you place it for me approxi- 
mately in time? A. Yes. It happ ned several times. The 
last time I remember was when we opened INTALCO, 
which was in September 1966. 

Q. September 1966, these contracts that are the subject 
matter of this dispute were signed in December 1966; does 
that coincide basically with your recollection of the date? 
A. Yes. 

Q. And you nonetheless went ahead, I presume, and 
entered into this kind of relationship with Essex? A. This 
is a good way to test them. 
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Q. Did you say test them? (13) A. To test them, and 
see how it would work out. 
Q. Your understanding of these two contracts is that 


this was a means of testing Essex. Is that fair? <A. Not 
in completion, no, but this was— 

Q. This was part of it? A. Part of it, yes. 

Q. Did you have anything to do with the negotiaticu 
of the two contracts which are the subject matter of th 
litigation? A. Yes, I did. 

Q. I show you a memorandum which has been marked 
as Exhibit 94, Mr. Kaufmann. Is this your handwriting 
sprinkled at the bottom of the page? A. No. 

Q. At the last sentence you will see it says Tom Kaut- 
mann is drawing up an esreement. <A. Yes. 

Q. I presume, in fact, yon did draw up an agreement 
following this meeting? A. Yes. 

Q. Is Exhibit 95 the covering letter and the agreement 
that you had prepared? A. Yes. 

May I say something here—this is their suggestion. 
(14) It was their idea. 

Q. What was their idea?’ A. To put the Properzi out in 
INTALCO. 

I want to make that clear, when you say we thought this 
up as a test, no. I was out there with O'Malley, showing 
him the plant, and he saw the corner of the cast house—he 
suggested, it was his idea, I had never heard of it, to set 
up Properzi machine. 

Q. This meeting that you had in Bellingham at IN- 
TALCO was prior, then, to this August 15th memo? A. Oh, 
yes, yes. 

o * * 

(16) Q. What happened then following this meeting in 
Bellingham where O’Malley suggested the possibility of a 
Properzi? Did you make some calculations of your own, 
or this meeting of August 15th, was that the next one 
A. That was the next step. 
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Q. I said August 15th, Mr. Kaufmann. I meant (17) 
August 5th. A. Iam not sure. We had two meetings. We 
had one meeting in the East and one meeting at O’Hare, 
and I don’t remember. 

q. These were both preliminary types of meetings? 
A. One was a preliminary type of meeting, with O’Malley 
and Furbacher, and the second one was over the draft con- 
tract with O’Malley—I think Probst was there, Furbacher 
and myself, on the contract. 

Q. That was after a draft had actually been prepared? 
A. Yes. 

Q. Who actually drafted the contract?) A. Dave Farley 
and myself. 

Q. Dave Farley, did you say? A. Yes, David Farley. 

Q. Do you recall whether you originated all the drafts 
or Essex originated some? A. We originated them. 

Q. You originated the drafts? A. Yes. 


* * * 


(19) Q. Prior to this time, Mr. Kaufmann, I believe 
you said that you had information from Messrs. Plym and 
Read that they were not enthusiastic about a joint rela 
tionship with Essex. A. That is right. 

Q. Did you make any investigations, yourself, concern 
ing the validity of their criticisms of Essex? A. Investi 
gation is a formal word—no, I did make inquiries. 

Q. Will you tell me the nature of the inquiries that you 
made. I don’t mean formally. I mean, what did you 
(20) do to test out the criticisms of Essex that had been 
given to you? <A. I asked other people in the trade; | 
ean’t remember exactly who, and other people on Wall 
Street. They were intending to go public, or had gone 
public at that time, as was rather well known. 

They were also involved in some other lawsuits at that 
time. 
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Q. What was the result of these inquiries that you 
made? <A. Severe doubt. 

Q. Did you discuss your severe doubt with Mr. Fur- 
bacher? <A. I did. 

Q. Do you recall the substance of your discussions with 
him? A. Yes. ‘Ie too had some doubts, but he thought we 
should at lea. vo ahead with these two contracts. 

Q. To see how they worked out; is that it?) A. Well, 
this was a big business, there was a fair amount of money 
involved in selling them this much aluminum, and running 
the Properzi machine seemed to be a good deal—it was a 
good venture in itself. 

Q. But you had doubts about Essex? (21) A. As a 
partner in a reduction plant. 

Q. Do you have doubts about Essex as a partner in that 
operation at Bellingham? <A. Not really, no. 

Q. What was the difference between having Essc.: as 2 
partner in one activity as opposed to Hssex as a partner 
in the other? A. It was a much smaller-—a much smaller 
venture. There were many fewer things that could go 
wrong, and this was a straightforward deal, we were going 
to be supplying them ‘ith metal, and they were going to 
be using the metal, and ‘:e question, once the machine got 
running, we would be running it, we knew how to run it, 
and we would be master of the production and they would 
need the metal and we would sell them the metal to both of 
our advantage. 

It seemed to be a good, straightforward commercial 
deal. 

Q. Did you ever discuss your doubts with Mr. Mae- 
Gregor? <A. Yes. 

Q. Will you tell me the occasion on which you did this, 
A. At the opening of INTALCO, right after we had spoken 
to Read and Plym. 

22) Q. When you say ‘‘we had spoken to Read and 
Plyr,’’? whom do you mean? A. Furbacher. 
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Q. You and Mr. Furbacher talked to Read and Plym 
after that opening? <A. Yes. 

Q. Then what did you say to Mr. MacGregor? A. We 
explained what other directors had thought, and he lis- 
tened. 

Q. Did he say anything? A. No, but that wouldn’t be 
unusual. 

Q. Follo-ing the execution of these two contracts, W hich 
are dated in December 1966, did you continue to have dis- 
cussions and negotiations with Essex concerning potential 
joint venture in a reduction plant! A. No, I think you will 
find that we changed our posture considerably, that we con 
tinued to teti them abeut our plans for reduction plants at 
various different sites, that we had—we had arranged to 
vo as equal partners in the feasibility study that Bechtel 
made. 

We never did send them the final edition of it, we never 
sent them a bill for their half of the study. 


7 * * 


(26) Q. Do you reeall discussing the possibility of 
erecting an aluminum reduction plant in Newfoundland: 
A. Yes. 

Q. Did you actually go up to Newfoundland and look 
over a site? A. I was very active in negotiating for a site 
in Newfoundland for about a year and a half or two years, 

I remember telling O’Malley about it. We told him 
about many of the sites we were discussing, and kept him 
abreast of our plan. 

Q. Why were you doing that? A. He was asking. He 
asked to come up to see Newfoundland and we never in- 
vited him up. 

Q. This document which I now show you, ard which is 
Kixhibit 87, dated October 19, 1967, that is a memorandum 
that relates to this Newfoundland site. 1s that not true? 
A. Yes. 
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Q. Can you by looking at the document tell me approx- 
imately how much before October 1967 you first began to 
consider Newfoundland as a possibility?) A. I would have 
to go through this—I don’t remember if this was the first 
or second time we were up there. I think this is a mem- 
orandum on our—on my second trip (27) I took. 

Q. You made two trips? A. I made maybe four or five. 

@. Did O’Malley inquire of the possibility of going up 
to Newfoundland to look at the site? A. He did. 

Q. He didn’t go, however, I presume? A. I never in- 
vited him. 

Q. Why not? A. The same reason I didn’t bill him for 
the feasibility study. 

Q. Which was, as I recall, thut you did not want to have 
an obligation, and that you were not, in fact, going to go 
into any kind of joint venture with him; is that right? 
A. The odds were that we were not, yes. 

Q. Did you ever tell him that you really were not in- 
terested in expanding your relationship with Essex? A. I 
don’t think so. I told Jim Dunstan this some time later. 

Q. When did you tell Dunstan?) A. When Dunstan 
called me and asked when they would be going up to New- 
foundland, I told him this was a poor time to ask, that they 
had behaved so poorly under the Properzi (28) contract 
that I didn’t think they would be really welcome as part- 
ners in a reduction plant, and if O’Malley was really being 
interested in being a partner with us, he wouldn’t press it 
at that time. 

Essex was not a favorite word around AMAX at that 
time. 

Q. Do you remember when the ‘‘at that time’? was? 
A. No. I suspect that it blew up enough to put it in the 
files somewhere, 

Q. Let me show you a copy of an exhibit, Mr. Kauf- 
nu ain, which is dated March 13, 1968. Please read that 
whole exhibit, and then I will ask you a couple of questions. 
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Does that memorandum reflect the telephone conver- 
sation with Dunstan that you have been talking about? 
A. I think so, yes, 

Q. Do you remember what Dunstan’s rea-tion or com- 
mentary was to what you told him? A. In so many words, 
no. 

Q. Do you recall the substance of what he said? A. 
Yes. He understood what I was saying. 

Q. Do you recall having any discussions with either 
O’Malley or Dunstan about Newfoundland subsequent to 
this telephone conversation, as reflected in Exhibit 39? 
(29) <A. I don’t reeall. 

Q. Did you have any further discussions about any kind 
of joint operation with Essex after this conversation that 
you can recall? A. No. 

* * * 

(33) Q. What was the purpose of this meeting on 
January 8, 1968? 

- * * 


Q. Mr. Kaufmann, look at Exhibit 125 for identifiea 
tion. Do you remember that document? A. Yes. That 
was a large part of the agenda of the meeting. 

Q. That was the agenda of the meeting? A. Yes. 

(84) Q. Do you recall who had arranged the meeting 
or who had requested the meeting? A. This is only part 
of it. No, I don’t—they wanted to have a meeting, we 
wanted to have a meeting, we were starting it up and it 
seemed like a good idea. I do not remember on whose 
initiative this meeting was set up. 

Q. Were you aware at that time of any problems that 
had arisen in connection with the operation and the fune 
tioning of the Properzi? A. It had been damn late in ar- 
riving, that is number one. Second, there were—it had not 
been set up—it was not running at that time, it was not 
being installed. 
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I was concerned because I 


Third, we were a little 
thought—it turned out that I was right, that I did not 
have a real agreement over the price of metal. We did 
not have an agreement over the costs that were being in- 
curred in the start-up at this time. 

There were a lot of loose ends of that sort going around, 
and so the natural gripes back and forth when you have 
split responsibility in a plant, when something ain’t work- 
ing, who is or was not cooperating with whom. 

Q. You said that you were concerned that you did not 
have an agreement on price. A. Yes. 

(35) Q. Will you elaborate on the nature of your con- 
cern about price?) A. Yes. We—there is a hiatus in this 
contract, if you notice, that we were going to be buying 
metal—we were selling metal, rather, in the form of rods 
subsequent to the Properzi being installed and running 
properly. 

During the start-up period, they needed metal for—to 
run through the machine, to work with, and a fair amount, 
and there was no agreement as to what the price of that 
metal would be, the hot metal going into the furnace. 

Q. And it was this price that you were concerned 
about? <A. It was that price—I had spoken to Dick 
Publow about it over the phone, and he actually came to 
Greenwich for a meeting when we discussed it, and I stated 
a price which was approximately the same price we were 
transferring metal to our own divisions at that time. 

He didn’t say yes, he didn’t say no, and I said, all right, 
that will be the price, then. 

He called me back and said, no, it was too high a price. 

I said, we will have to negotiate price or I am going to 
stop putting metal into it—no price, no metal. 

@. Were you able to resolve this difference? (36) 
A. And, well, this was the price we were charged and he 
reluctantly said yes, but he was not sure whether that yes 
would stick, and I knew we had a problem. 
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Q. And you discussed this, then, at this meeting on Jan- 
uary 8th, this price problem? A. I don’t know whether 
we did or if we didn’t, but that was one of the purposes. 

Q. Did there come a time when you worked out this 
price problem with Dunstan? <A. I think it did come up 
again, it was settled, and I don’t remember whether I set- 
tled it with Jim or I settled it with Dick—with Jim Dun- 
stan or Dick Publow. 

Q. But it was in fact settled? <A. It was settled at 
some point. 

Q. What was the price it was ultimately settled upon? 
A. I don’t remember. It was around 22 cents a pound. 

Q. Was it the price you were charging your other divi- 
sions for metal, or was it some other theory, without getting 
into the numbers? A. It was approximately the same 
price. We charged different divisions different amounts, 
depending on the quality and the work that went into the 
metal. 

Q. You also mentioned that you were concerned (37) 
at this time because there was no agreement on cost. A. 
Yes, 

Q. Will you elaborate on this element of concern that 
you had in January 1968. A. They were using INTALCO 
personnel. 

Q. ‘‘They’’ being Essex? A. Essex were using INTAL- 
CO personnel. 

Q. Yes? <A. To install, to maintain and to help run 
the Properzi. 

We really had no detailed agreement as to what these 
charges should be for these costs. 

Q. Did you raise this subject with Puh'ow prior to 
January 1968? A. Prior to February? 

Q. Prior to January 1968, prior to this meeting. <A. 
No, we had agreed that this was something we should go 
over and review. 
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Q. And you went over and reviewed this with Dunstan 
at the meeting, then? A. I think we did. It was years 
before any agreement was made. 

Q. Did you ever make an agreement on those costs? 
A. I did not. I think Clough finally did. 

Q. But you never did? (38) <A. I think I got down 
to the part where we had everything except the overhead 
cost agreed, yes. 

(). You indicated also, I bel‘eve, that you had some con- 
cern at the time of this meeting in January 1968, concern- 
ing the split of responsibility on operations, or at least 
there were problems surrounding that split of responsibil- 
ity. Is that correct? A. Right. 

Q. Would you elaborate on that. A. I don’t know if 
they are real problems. 

Kilburn complained he was not getting full cooperation 
f an the INTALCO crew, which surprised me, because 
they were a very loyal group there, and we had let them 
know that this was an important priority project. This 
was a large customer, and an important customer to us. 

I made a number of inquiries when I was out there, and 
was satisfied that they had not gotten any lower priority 
than anybody else in the plant, and, in fact, had probably 
votten a higher priority on our maintenance crews, and I 
was sure that if there had been any problem it would not 
continue. 

Q. Was maintenance the problem that Kilburn had been 
primarily complaining of? A. Access to the maintenance 
crew. 

(39) Q. What did you do to investigate the validity 
or invalidity of that particular complaint? A. I spoke to 
three superintendents who were involved, to see what they 
had done in response to Kilburn’s request, and how long 
it would take them to respond, and what other problems 
they had at that time. 
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Q. Was it your view that the Properzi was entitled to a 
higher priority on maintenance than the other operations, 
or the same priority, or a lesser priority? A. Actually, 
a slightly higher. 

Q. Why? A. Because it was late, and the market was— 
I knew the essential market was deteriorating, we wanted to 
get out as much metal as we could as soon as possible, and 
unless the Properzi got going, Essex would not be in the 
mood to buy it. 

€ Following this meeting in January 1968, did it ever 
come to your attention that Kilburn was continuing to com- 
plain about maintenance delays, or maintenance problems? 
A. Yes. 

Q. How did it come to your attention? A. The boys 
in INTALCO told me. 

Q. Yes? (40) A. But I was not aware that this was 
worrying either Publow or Dunstan. 

Q. You thought it was worrying Kilburn? A. Yes. 

Q. But that was the extent of the problem; is that right? 
A. Well, Kilburn was not being successful in getting this 
machine to work. This was an exeuse which he had. 

Q. Did you investigate at these later times the validity 
or invalidity of his complaint? A. In depth? No. 

Q. Did you do anything at all? A. Yes, T discussed 
this with the plant manager, Loyer and Ferrie, with Bob 
Ferrie. 

Q. Anybody else? A. I may or may not have discussed 
it with the east house manager—cast house superintendent, 
and the quality control man—TI never remember his name. 

Q. Li? A. Gustafson. 

Q. Were you aware of any complaints by Mr. Kilburn 
about C. K. Li? A. Yes. T don’t think Charlie liked Li 
especially, or had much confidence in him. But IT don’t 
remember ever (41) having Kilburn speak to me di- 
rectly about Li, no. 
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Q. How did you find out about Kilburn’s dissatisfac- 
tion with Li? Do you recall?’ A. No. It just came from 
the gossip at the plant. 

Q. When you were investigating maintenance delays, 
did you do anything other than just talk to these people 
that you have mentioned? A. No. 

Q. Did you form any conclusions as to the validity or 
invalidity of Mr. Kilburn’s complaint in this regard? A. 
Yes. My conclusion was that he had not gotten all the 
action he had asked for, but he had gotten a rather high 
priority with regard to the rest of the plant. 

If I were running the plant, I don’t know that I would 
have given him any more service than he had gotten. 


* * ” 


(64) Q. Who is the author of Defendant’s Exhibit 319 
for identification? A. Dennis Arrouet was my assistant. 

Q. Just a general assistant or did he have some specific 
responsibility in connection with the Properzi? A. At one 
point, and I am not sure whether this was before or after 
this date, he was made comptroller of the primary metal 
division, or whatever we called the unit. I think it was a 
division. 

Q. Was he an accountant? A. He was not a profes- 
sional accountant, no. 

Q. Were his responsibilities basically in the area of 
accounting? A. They were. 
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(3) RICHARD H. PUBLOW, having been first duly 
sworn by Nathan Borak, Notary Public, was examined and 
testified as follows: 

* * * 

(13) Q. Did there ever come a time during the course 
(14) of those negotiations when Mr. O’Malley asked you 
for your opinion with respect to the proposed agreement 
with Amax? <A. Yes. 

Q. Did you have conversations with him about the pro- 
posed agreements? A. Many times. 

Q. What was the substance of those conversations? A. 
That we could not be competitive with Amax. 

Q. Did Mr. O’Malley say that? A. I tried to convince 
him that we couldn’t be competitive with it. 

Q. What do you mean by saying ‘‘ We couldn’t be com- 
petitive’? A. With respect to the people we were doing 
business with. In other words, the price is too high for 
comparison with what our competitors were doing. 

Q. You had discussions with Mr. O’Malley concerning 
the price which was to be included in the Amax agreement? 
A. You bet. 

Q. What did you say to him and what did he say to you 
during those discussions? A. We had another arrangement 
possible with Conaleo (15) which would have given us 
the same price of metal that Phelps Dodge had, which was 
much lower than Intaleo’s. And Phelps Dodge is one we 
had to compete with every day. 

Q. Did Mr. O’Malley ever ask you which proposal you 
thought was better for Essex? A. Sure. 

Q. What did you tell him? A. Conaleo— 

Q. You didn’t tell him to proceed with the Amax agree- 
ments? <A. I did not. 

Q. Did Mr. Dunstan also participate in any of those 
discussions? A. Some of them. I don’t know whether he 
participated in all of them, but I know he was in some of 
them. 
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Q. Were you ever present when Mr. Dunstan and Mr. 
Q’Malley were present when the proposed agreement with 
Amax was discussed? A. You mean not with Amax? 

Q. Right. A. Just the three of us? 

Q. Or other Essex personnel, <A. Yes. 

Q. Did Mr. Dunstan make statements with respect 
(16) to the proposed Amax agreement? A Yes. 

What did he say? A. He was against it, too. 
When you say he was against it— A. Against sign 
ing the agreement with Amax. 

(). What was the reason he gave for being against it? 
A. Costs were too high on account of freight. 

Q. What freight cost was too high? A. The freight 
coming from Intalco to Paducah, Kent ky, put us out of 
the ball park, as far as price was concerned, 

(). Let’s see if we can explain a little bit. Where was 
the Intaleo plant located?) A. Bellingham, Washington. 

Q. Where was the Padueah plant located?) A. The west 
ern part of Kentucky, just across the Mississippi River. 
). Aluminum was to be produced at Intaleo? A. Yes. 
). What would happen to it then? A. Be packed in 
freight ears and shipped to Kentucky. 

Q. And the freight charge that you referred to (17) 
before was what freight charge? A. The freight charge 


( 
( 


from Bellingham to Paducah. 
Q. Was the Amax agreement signed? A. Yes. 


©. Over your obj ction? 


). 
Mr. Hamilton: Objection. That is ridiculous. 
I object as to form. 


(. You may answer. A. Yes, over my objection. 

(). You made a reference earlier to not being competi 
tive. Could you tell me what you meant by that? A. All 
of the aluminum cable business is a highly competitive busi 
ness. And it is based principally on the fact that you get 


019a 
Deposition of Richard H. Publow 


metal into the mill at the right price, because much of the 
cable that is used is nothing but aluminum, drawn and in- 
sulated. Big poundage of it. So small amounts of differ- 
ence in price on aluminum make a lot of difference in how 
competitive you are. Like Con Edison here goes out for 
bids once a year, and if you don’t get the bid this year 
you are out until next year, so it is a highly competitive 
situation. The metal prices are very important to the 
utility cable field 
: a ® 
(22) Q. Could you tell me in 1967 and 1968 approxi- 


mately how much rod it was using in that connection? 


Mr. Hamilton: If he knows. 

Mr. West: Every question I ask, Mr. Hamilton, 
is if he knows. 

(23) Mr. Hamilton: I object because there is 
no indication in the record that he knows, or has any 
basis for making that kind of a judgment. 

Mr. West: If he knows he will answer it, if he 


doesn’t know, he won’t. 


A. It was about forty million pounds—I got stuck up on 
a word. 

Q. Would it be easier to write it? A. —annually. That 
is in 1967 (writing on pad). 

Q. Take a look at that again and tell me if that is what 
you mean. A. Fourteen million. There it comes. 

Mr. West: Ca: ve agree that that is what Mr. 
Publow wrote? 


Mr. Hamilton: Yes. 


A. It was around that. 
Mr. West: I don’t think we need irk it since 


you managed to get it out. 
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Q. You had some problem saying the words ‘‘fourteen 
million.’? A. Yes. I often get hung up on a word or two. 

Q. Is that a recent development? A. Yes. 

Q. Can you tell me what caused that? (24) A. A 
stroke. 

Q. Approximately when did you suffer that stroke? 
A. It would be now eight weeks that I started. 

Q. Are you pretty well recovered now? A. Yes. 


* ~ . 


(29) Q. Did you have any discussions with Mr. O’Mal- 
ley with respect to the total aluminum requirements under 
the Amax and Alcoa agreement? <A. Yes. 

(). What was the subject of those discussions? A. I 
didn’t see where we could use all the aluminum that we 
were contracted for. 

Q. Did you say that to Mr. O’h"alley? A. Yes. 

Q. What did Mr. O’Malley say to you? (30) A. He 
said to me that for me not to worry about that. He would 
see whether we could consume that much aluminum or not. 


(33) Q. Will you answer that, Mr. Publow? <A. Yes. 
Alcoa. 
Q. Why was the Alcoa better? 


Mr. Hamilton: I will object to the whole line on 
the same grounds. 


A. Because freight cost from Bellingham were so high. 

Q. I show you what has previously been n ked as 
Plaintiff’s Exhibit 9 for identification, and I draw your at- 
tention specifically to the last page. Have you ever seen 
this document before? A. Yes, I have. 

(). Do you know who prepared it? A. I can’t remem- 
ber exactly how it was prepared, but it was one we all 
worked on. 
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Q. Did you contribute? A. Yes, I contributed to it. I 
think Dunstan actually put it together, but 1 am not sure 
of that, either. 

Q. It is signed on the page that is numbered 5 by Tom 
Seifert? A. Yes. 

Q. Does that refresh your recollection that he might 
have put it together?’ A. He might have, but he had to get 
the figures from all of us to do it. 

(34) Q. It is dated 10/27/67. Does that refresh your 
recollection that ic might have been prepared at or about 
that tiine? A. * 
fore we settlea—made a deal with Alcoa. 

Q. Directing your attention specifically to the last page, 
the bottom line before the footnotes which read ‘* Total cost 


.es, I would say so. This was prepared be- 


beyond 1968 for rod,’’ on my copy per pound is written on. 
Is that on the original? A. It is right, though. 

Q. Can you tell me the numbers under the heading 
‘‘ Amax, Alcoa and Conalco representative’’? A. These are 
prices per pound, delivered to Paducah, Kentucky. 26.08 
cents per pound. 

Q. Is the price to Essex? A. 26.08 per pound, the price 
to Essex delivered, at Paducah, of rod. 

Q. Of rod produced under the Amax agreement? A. 
Right. 

Q. Is there a corresponding figure on here for the price 
to Essex for rod produced under the Alcoa agreement? A. 
2393. 

Q. Is that also cents per pound? (35) A. Cents per 
pound delivered 

Q. Can you tell me basically what causes the difference 
in the total price between the Amax and the Alcoa prices 
per pound? A. The biggest thing is the freight difference. 
Cost of freight .0148 for Amax and .0026 for Alcoa. The 
difference of a penny and a quarter a pound. 
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Q. Did you have any discussion with Mr. O’Malley 
prior to executing the Alcoa agreement with respect to this 
difference in price per pound between the Amax and Alcoa 
agreements? A. Yes. 

Q. What did you say to him and what did he say to you? 
A. The only difference really in them was the freight. 

Q. Who said that? A. Fundamentaily, I told O'Malley 
that. The only difference—if he was going to do anything 
with Alcoa, he should have had a better price than what he 
got, and we went out and negotiated the price with Alcoa 
in Pittsburgh. 

Q. Is that what you told Mr. O’Malley? A. Yes. 
Charlie Kilburn and I went out there to negotiate the 
price. 

(36) Q. What did Mr. O’Malley say, if anything, to 
you when you told him that the price per pound under the 
Alcoa agreement was less than the price per pound under 
the Amax agreement? A, Obviously he didn’t want to buy 
any more from Amax than he had to. 

Q. Did he say that to you? 

Mr. Hamilton: I object and move to strike. 
A, Yes. 

( What did he say, in substance? A. I already told 
you he began by telling me that he could sell the Properzt 
in Intaleo to Amax. That was already installed in In- 
talco. 

Q. Did he tell you that that was in addition to pur- 
chasing aluminum from Amax? 


Mr. Hamilton: Objection. 
A. No, he didn’t say anything about that. 
* * * 


(72) Q. Did there come a time when you were re- 
lieved of your responsibilities— A. Shortly before I left 
the company. 
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Q. Let me finish my question, Mr. Publow. Did there 
come a time when you were relieved of all your respon- 
sibilities with respect to the Intalco operation? <A. Yes. 

Q. Would you tell me when that was? <A. I would 
have to say it was around in April 1968. 

Q. April of 1968? A. Yes, I think so. 

Q. Your memory is a little fuzzy in that regard, Mr. 
Publow. A. I can get some dates for you, if that is what 
you want. 

Q. Could it be as early as December of 1967? A. No. 

Q. Net a chance? A. Not a chance. 

Q. January of 1968? A. No. 

Q. Out of the question? (738) <A. Out of the ques- 
tion. 

Q. Did you know that I have taken the deposition of Mr. 
Dunstan in th.s case? A. Yes. 

Q. How do you know that? A. Somebody mentioned 
it when I first came in here, 

Q. On July 16, 1970, Mr. Publow, in Charlottesville, 
Virginia, I asked the following questions of Mr. Dunstan 
and he gave the following answers, on Page 4, starting with 
Line 20 of the transcript: 

““Q. Now, what relationship, if any, did Mr. Publow 
have to the operation in Bellingham, Washington? A. 
Because the biggest user of aluminum was going to be this 
new division, and since the Bellingham operation was an 
aluminum manufacturing operation, he was involved in 
getting it started even though a specific assignment of the 
plant in one of the three divisions that used aluminum had 
not heen made. So he was, since his division was the big- 
gest user, he had the most stake in it and he was heading 
the project up for the cor. «ion, 

“Q. And how long did he head the project up for 
Essex? (74) <A. I would say from about July until De- 
sember of 1967. 


d24a 
Deposition of Richard H. Publow 


‘*Q, Now, what happened in December of 1967 insofar 
as Mr. Publow’s relationship to the Bellingham operation 
is concerned? A. There were too many problems in his 
division and Mr. O’Malley decided that the Bellingham 
operation should come back under the control of my oper- 
ations. And so at that point in time, it was either in late 
December or early January that Charlie Kilburn reported 
definitely to me.’’ 

Q. Do you think Mr. Dunstan was inaccurate in that tes- 
timony? A. I will tell you what he was thinking of. When 
you started with the Alcoa contract and in Evansville, then 
Mr. Dunstan oversaw all of that. Charlie Kilburn did that 
work, too. 

Q. Yon think Mr. Dunstan was testifying about the 
Alcoa contract in that passage I read, Mr. Publow? A. It 
is the only thing he had charge of until shortly before I 
left the company, as far as Bellingham is concerned. 

Q. Now, yet me show you a copy of Defendant’s Exhibit 
91 for identification, Mr. Publow, which is a (75) memo- 
randum from Mr. Kaufmann of Amax, directed to Mr. Fur- 
bacher of Amax, dated January 15, 1968, and in that mem- 
orandum, under Subdivision A, which says, ‘‘ Where we go 
on the Properzi,’? Mr. Kaufmann made the following state- 
ment, ‘‘shifting from Dick Publow to Jim Dunstan at 
Essex has cleared the air considerably.”’ 

Now, Mr. Publow, how is your memory now on when 
you were relieved of your responsibilities with respect to 
the Intalco operation? 


Mr. West: I object to the form of the question. 


Q. Does that refresh your recollection, Mr. Publow, that 
you were relieved of your responsibilities sometime early 
in January or possibly earlier? A. No. 

Q. Kaufmann is probably talking about the same Alcoa 
contract, would you say? 
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Mr. West: I object to the form of the question. 


A. I don’t know. I have no way of knowing what Kauf- 
mann was talking about. 


* * * 


(77) Q. You testified, Mr. Publow, about a meeting 
prior to the signing of the Amax contract in which you and 
Mr. Dunstan and Mr. O’Malley discussed the relative 
merits of Aleoa and Conaleo. Do you recall that meeting? 
A. Yes. 

Q. Would you tell me again what position you took at 
that meeting. A. I always took the position that Conalco 
was the better deal for us on rod. 

Q. Would you tell us the position that Mr. Dunstan 
took at that meeting, to the best of your recollection? A. 
To the best of my recollection, against Alcoa and (78) 
Conaleo. Is that what you said? 

Q. No, I am talking about a meeting, Mr. Publow, prior 
to the signing of the Amax contract. A. Dunstan didn’t 
like the Amax contract either, but | don’t think he par- 
ticularly bought Conalco’s, because of the investment in- 
volved. 

Q. Were you recommending the Conaleo contract? A. 
Yes, I was. 

Q. Did Mr. O'Malley tell you the reasons why he pre- 
ferred the Amax arrangements? A. Yes, he did. 

Q. What were those reasons? A. The investment in- 
volved, which, as I recall it, was starting out at half a mil- 
lion dollars in pot lines. 

Q. Essex was going to invest half a million dollars in 
a pot line? A. And get aluminum at the Properzi for 
seventeen and a half cents a pound. 

Q. Did Mr. O'Malley give you any other reasons as 
to why he preferred the Amax arrangement over Conalco? 
A. Initially it was a twenty-year agreement on the pot 
line, in which you would have to get your investment back. 
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Q. Was it your understanding that Mr. O'Malley had 
an arrangement whereby Essex had a twenty-year (79) 
investment in a pot line? A. At least a twenty-year. That 
was the initial investment, the initial length was twenty 
years. 

Q. Did Mr. O’Malley give you any other reasons as to 
why he preferred Amax? A. Other than Conalco, it was 
the best deal he could make at the time. 

Q. Did he convince you that these reasons made the 
Amax deal better than Conalco? A. No. 

Q. Was this the first time that you can ever recall hav- 
ing a disagreement with Mr. O'Malley?) A. No. No. We 
had them more often than once. 

Q. And Mr. O'Malley was the chief executive officer, 
was he not? A. Yes. 


* * * 


(83) Q. Was Mr. O'Malley in the habit of confiding 
in you, Mr. Publow, as to how he was going to utilize 
aluminum or any other metal that he purchased? 


Mr. West: I object to the question. 


Q. Will you answer that please. A. Sure. He had to 
confide in me for the material that I was going to use. 

Q. Did he confide in you in any other places that he 
might utilize material that he had on order? 


Mr. West: I object to the question. 


A. Not necessarily. Things that were going into my divi- 
sion, he (id. 

Q. But there were other divisions in the company that 
utilized aluminum? A. Yes. 

Q. Isn’t it a fair statement that there was an (84) 
acquisition or two taking place in the 1967-1968 period? 


A. Yes. 


527a 
Deposition of Richard H. Publow 


Q. Some of those acquisitions involved the use of alu- 
minum, isn’t that correct? <A. Yes. 

Q. Were you up to date on the needs that those ae- 
quired companies might have for aluminum? .\. Not at all. 

Q. The only person who would be up to date is Mr. 
O’Malley? 


Mr. West: Thornton would have been. 


Q. Thornton also? <A. Yes. 

Q. Anybody else?) A. No, I don’t think so. 

Q. Isn’t it fair to say that on occasion Mr. O’Malley 
told you that the disposition of aluminum was his problem 
and not yours? 


Mr. West: I object to the form of the question. 


A. Yes, he would often tell me that. 


* * * 


(86) Q. Tell me how many of them as you ean recall 
on the subject of disposition of aluminum following the 
signing of the Alcoa contract. A. Well, we had frequent 
ones on taking rod from Aleoa, we even bought rod from 
Nichols because we weren’t getting the rod from Intalco. 
So we were runring short of rod for a short time. But the 
Aleoa contract made up for much of the rod that Intaleo 
vas not shipping, so we had frequent discussions on this 
subject. 

* * * 

(88) Q. Do you recall any other disagreements that 
resulted in your leaving Essex? A. We had personal dis- 
agreements, if that is what you mean. 

Q. Precisely. Tell me what those were, please. A. You 
mean my disagreements with Dunstan? 

Q. Any disagreements that you are referring to, Mr. 
Publow, as reasons why you had oceasion to leave Essex 
in 1968. (89) <A. I was fired, if that is what you mean. 
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Q. It is the fact that you were fired? A. Sure. 

Q. Isn’t it a fact that you had a serious health problem 
in the first six months of 1968, and perhaps earlier than 
that? A. Maybe. 

Q. I didn’t want to cut you off, Mr. Publow, but I am 
going to ask my question. Have you finished your answer? 
A. Yes. 

Q. Isn’t it a fact that in the first six mouths of 1968 
you had an alcohol problem that you could not control? 
A. Maybe. 

Q. That is true, is it not? A. I don’t know. 

Q. You don’t recall? A. I know a lot of people said so. 

Q. Your own recollection of it is fuzzy? <A. No. 

Q. Isn’t it a fact, Mr. Publow, that there were periods 
of several days at a time during early 1968 when you were 
away from the job without explanation to anyone (90) 
at Essex? A. My secretary always knew where I was. 

Q. Was she willing to divulge that information to any- 
one else? A. Presumably. 

Q. Isn’t it a fact, Mr. Publow, that on several occasions 
during the first six months of 1968 you were incapable of 
carrying out your responsibilities at Essex because of that 
aleohol problem? A. No. 

Q. You deny that? A. Yes. 

Q. Isn’t it a fact that this was a prime reason given to 
you as to why you were being terminated at Essex? A. 
By Dunstan, not by O’Malley. 

Q. I beg your pardon? A. I said not by O’Malley. 

Q. But Mr. Dunstan was the man you reported to, 
isn’t that correct? A. At that time. 

Q. He is the man who terminated you, is that correct? 


A. That’s correct. 
* * 
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(2) JAMES M. MORRIS, called as a witness on behalf 
of the defendant, being first duly sworn, was examined and 
testified as follows: 


Q. Would you please give us your full name and your 
home address fox the record? A. James M. Morris, Box 830 
Crane Road, St. Charles, Rural Route 3. 

Q. What is your current position at Nichols, Mr. Morris? 
A. President. 

Q. How long have you been President? A. August of 


Q. Were you with the Nichols Company prior to that 
time? <A. Yes. 

Q. In what capacity? A. Executive Vice-President. 
Q. For how long? A. I don’t remember. 
Q. Was it prior to 1950? A. No, no. 
Q. When did you first come to Nichols?) A. September 
Ist, 1953. 

Q. What is your educational background? A. Bachelor 
of Science and Metallurgy, Lehigh University. 


* 


(5) Q. How long has Nichols Aluminum Company rep- 
resented Properzi in the United States? A. I’d have to go 
back in the file. Somewhere between *48 and 750. 


4 * 


* 


(7) Q. What is the essential difference between a 
Model 8 Properzi and a Model 7 Properzi? A. The rolling 
mill is a complete redesign as far as the gear drive, the 
power train from the motor to the rolling heads. The roll- 
ing heads are larger. The transfer system of the (8) bar 
from the easting wheel is conveyorized. Emulsion and 
lubrication systems are different. The casting wheel is 
different. The easting sheen is different design, applica- 
tion of the metal to the groove and the number of idler 
wheels as well as the cross section of the groove. 


e 6 
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Q. Are the differences between the Model 8 Properzi 
and the Model 7 Properzi more pronounced than the dif- 
ferences between the earlier model in succession? A. It 
is a complete redesign to the metal. As far as the casting 
was concerned, there was an additional idler wheel intro- 
duced. 

Q. Which of these changes that you have elaborated on 
is responsible for the increased capacity of the Model 8 
over the Model 72. A. The size of the groove and the 
amount of mill to roll a larger section. 

Q. Did the earlier models have seventeen stands in 
them? A. The No. 7 had seventeen stands. 

Q. So that was not a change? A. The size of the stands 
was a change, not the number. 


* * * 

(11) Q. This Properzi at Ferndale was delivered or it 
arrived in the fall of 1968—I’m sorry, the fall of 1967? 
A. Fall of 1967. 

Q. Approximately nine months after it had originally 
been promised, is that correct? A. I would say you have 
established that fact. 

Q. Is nine months an inordinate or an unusual delay in 
your experience on Properzist A. That is an inordinate 
delay. 

Q. Can you give me an approximation of— A In 
defense, could I comment on my previous— 

Q. Go ahead. <A. In defense of Mr. Properzi, this was 
the initial design of this equipment of the Model 8. I be- 
lieve he had some design work to refine prior to the de- 
livery to getting the equipment in production. I don’t 
think it was a production problem as much as it was a de- 
sign problem. There were electrics that were getting to 
be more complicated because of the red speed in the mill. 
We were coordinating it with a coiler at the time. 
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That took some coordination of design and electrical affairs. 
It was a very complex problem, and in defense of Mr. 
Properzi I think he had some problems in this area (12) 
that became larger than he realized. 

Q. Design problems that were larger? A. Design prob- 
lems that were larger than he realized. 

Q. Can you elaborate further on the design problems 
that you now know with the benefit of hindsight that were 
larger than anticipated, say, back in early 1967? A. There 
is a much larger base that had to be casted at a foundry, 
I believe, and—this is again from memory—that they lost 
one of the first castings, and it takes about thirty days to 
make the mold for the casting, as I understand it—some- 
thing to this nature. I think these were some of the prob- 
lems. Again, this is largely hearsay. I wasn’t there. They 
had to purchase outside electrics and an outside coolant 
system that he did not manufacture himself. I would say 
these would probably be the largest areas. Also, he 
changed the entry of the metal into the mold, and he did 
some casting in his own operation on that and wheel de- 
sign. This was a larger groove. I believe a spray system 
is somewhat different than he previously had. All of these 
factors were involved. What made me believe it was de- 
sign problems too, it was that the first three came in a 
bunch. 

Q. You mean the Essex one, the General Cable one and 
the Aleoa one? A. Yeah, the first three came together. 


* 


* - 


(15) Q. Just say that. That will be fine. What is 
the purpose of secondary cooling?) What is it intended to 
achieve?) A. To open the mold to introduce water on the 
bar to get faster cooling. 

(16) Q. That would increase the output of that ma- 
chine, wouldn’t it?) A. Correct. 


* * * 
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(44) Q. All of these documents, Mr. Morris, relate to 
the delay in shipment that Essex was experiencing in con- 
nection (45) with the Properzi. In your history at 
Nichols, have you ever had a problem on delays that was 
as serious as the one you had here with Essex? A. I think 
we’d have to document that in the file. 

Q. Can you recall any just based upon present recol- 
lection? A. I ean’t think back from the top of my head 
that would necessarily be that way. I can check the file. 

Q. Do you ever recall receiving a letter comparable to 
181 from anyone other than Essex? 


Mr. Finer: Exeuse me, Mr. Hamilton, may I ask 
for a minute to break? 

Mr. Hamilton: Sure. 

(A short discussion was had off the record.) 


A. On the record again, you are talking about 118, correct? 

Q. Yes, sir; Exhidit 118. A. To the best of my recol 
lection, I had, you might say, similar letters and phone ealls 
to that extent from both Alcoa and General Cable on 
delivery. 

Q. But their deliveries of course were at least a month 
or two subsequent to the promised delivery for Essex, 
isn’t that correct? A. I am not trying to be evasive in 
this. They all came about the same time. I think there was 
something in one of those letters about what the delivery 
was. Can you refresh my memory? 

(46) Q. If you will look at Exhibit 201 A. Yeah, that 
is right. Can we take Exhibit 201, plus that 

@. 118? A. 118 and 247. I believe on 201 and 247 
show the relative dates of the three machines. 

Q. But the original shipping date for Aleoa was May, 
67: for Essex it was March of ’67; and General Cable was 
June in ’67? A. Correct. 
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Q. But your recollection is that both Alcoa and General 
Cable were also complaining bitterly, is that fair? A. I 
would say, yes. 


* * - 


(51) Q. From your personal diary, Mr. Morris, can 
you tell me whether or not there were any additional visits 
by Intalco people that aren’t reflected in Exhibits 257, 258 
and 259? A. No. Here is « list of ones I dug out yestc.- 
day if you want to look at them. 

Q. Your diary indicates that on August 15, 1967 Mr. 
MacDonald of Intaleo was present here in Davenport? 
A. Yeah. 

Q. That is the only other refe ence you have to people 
from Intaleo who were here, isn’t that correet? A. That is 
right. That is the only thing I can find in these. 


Mr. Finer: May I see the Exhibits 257 to 259? 


Q. Exhibit 260, Mr. Morris, is a letter dated January 16, 
1968 from yourself to Mr. Kilburn. What was the role 
of Nichols Aluminum Company in connection with the in- 
stallation of the OTT coiler? A. In this particular case, we 
were OTT’s agent. 

Q. You say ‘‘in this particular case.’? I presume you 
do not have the general relationship with OTT that you do 
have with Properzi? A. We don’t have the extent of ter- 
ritory. 

Q. You do represent OTT though in— A. In the United 
States. 

(52) Q. In the United States? A. In the United 
States. 

Q. So Mr. Fox went out to Ferndale to give technical 
advice on the installation? A. Correct. 

Q. Would he have had anybody else with him from 
OTT? <A. Yes, he would have a representative of OTT. 
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How long have you been OTT’s representative in 
nited States, approximately? A. ’64 or "65. I can 


( 


the 
find out specifically if you want. 


). 
17 


* * * 


(83) Q. Did Mr. Kilburn of Essex, to your knowledge, 
make any significant modifications without clearing it with 
Nichols—with yourself and Mr. Raiford? A. To my knowl- 
edge, no. All the work Mr. Kilburn did was, to my knowl 
edge, in conjunction with Mr. Raiford. In other words, 
he was very cooperative and did everything that we asked 
him to do, and I don’t recall him going off on a tangent 
without discussing it with us. 

Q. Was there any difference of opinion as to possible 
modifications of the machine—a difference of opinion be- 
tween Kilburn and the Nichols people? A. I don’t know 
of any if there was. 

* . * 


(86) Q. Would you look at the second to the last para- 
graph of Plaintiff’s Exhibit No. 3 on the last page? The 
letter states—a letter from Mr. Kilburn to yourself states- 
that one reason for the delay was certain problems in a 
secondary cooling system. Could you tell us what those 
problems were? A. Primarily that it didn’t work. 

Q. Were the problems solved to the satisfaction of both 
(87) parties—of Continuus, Nichols, and Essex? A. The 
secondary cooling never was operable. 

Q. It never was operable. Did the failure of that, of the 
secondary cooling system to operate, affect the perform- 
anee, affect the capability of th: Properzi to perform? 
A. I don’t know what production we could have gotten 
with the secondary cooling, so I can’t tell you. 

Q. Might it have been a factor in limiting the produe- 
tion or output of the Properzit A. We may have gotten 
more production with it, I don’t know, because it never 


operated. 
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Q. Is there any Properzi No. 8 operating up to specifica- 
tions which does not have a secondary cooling system? A. 
There are no secondary cooling systems operating. 

Q. All the Properzis are operating without? A. All of 
them are ope: ating at the 14,000 pounds or better rate with- 
out secondary cooling. 

Q. Let me ask you the same question I asked— A I 
say a... I would like to correct that. I haven’t been down 
to Booneville. I can’t comment on that. 

Q. Was the Intaleo No. 8 Properzi the firct one that 
was sold? A. Yes. 

Q. Was it the first one that was manufactured? A. To 
my knowledge, yes. 

(88) Q. Would you eall it a prototype? A. What is 
the definition of ‘‘prototype’’? 

Q. It is the first unit of a product which forms the basis 
for further development and perfection of a product. A. 
The No. 8 sold to Essex was the first No. 8 unit produced 
and sold in this country. I don’t know what Properzi had 
done in other countries that we are familiar with. 

Q. Would it be normal to expect a greater number of 
defects or bugs in the first unit produced of a product than 
you would find in subsequent units that were produced? 
A. Do you want my opinion? 

Q. Yes. <A. On the first thing of anything made, I 
would assume that that would be the case. I don’t know 
how you could argue. 

Q. Could you state to the best of your recollection what 
defects or problem developed with this Properzi, the one 
at Intaleo, that were ironed out or solved by the time later 
Properzis were produced? A. There were two major 
detects. If you want to use the word ‘‘defects’’— two major 
problem areas. One was the design of the mold and the 
other one was the spout design—the spout material. 

Q. Is it rot true-- A. Both problems were fluential 
factors on the life of those two particular elements. Both 
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‘them, as originally (89) delivered, would work, but 

in our estimation, their production life was not satisfactory. 

. Would you say that the angle of the casting wheel 

on = Intalco Properzi might have contributed to its failure 

to produce up to specifications? A. No. In my opinion, 

what concerned me about the angle of the casting wheel 

should they have gone to a 6201, which is an alloy, it may 

have produced problems with 6201. This was my concern. 
A ¢ never produced that alloy. They never tried to. 

As with the metal that was used at Intaico, you are 
aeeiea that the angle did not create any problems? A. 
No, I don’t think it did. The major factor— 

Q. Isn’t it true that on Properzis produced subsequent 
to the Intaleo Properzi, the blueprints, installation plans 
provided for an angle that was less than the one of that at 
Intaleo? A. Yes. 

Q. What was the reason for that change? A. 6201 had 
hecome prominent in the United States. It was our feeling 
that to produce a hard alloy of this nature, the twenty-five 
degrees was excessive, and that a bar would not bend and 
move like an EC bar, and it would be imperative to have 
it closer to a tangent to the path line than twenty-five 
degrees. 

* * * 

(92) Q. So what response if any did Essex make to 
this proposal, the one of February 23, 1968? A. It is my 
understanding—ean I go off the record? It is my under- 
standing from Raiford—and you gentlemen can check with 
him later if you so desire—that they did not like the price 
that was on this for one thing under Paragraph X, Sub. A, 
we said we would do 14,000 pounds per hour. They said 
that this was too much money. This is what necessitated 
the second o?fe which was built around 12,600 pounds an 
hour which. {¢ is my understanding, was the rate it was 
suppoved to prodver in the agreement between AMAX and 
Ke. x. I deat '2ow. I have never seen that agreement. 
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Q. Did Essex then make a counter offer fo’lowing—l 
am not asking you for a les7l interpretation of what a 
counter offer is—but did Essex suggest another arrange- 
ment for a start-up? A. They suggested a 12,600 pounds 
per hour arrangement. (93) Essentially, to my under- 
standing, that is why we prepared it and presented it. 

Q. So who had Essex suggested this 12,600 pounds to? 
A. I think that came back through Mr. Kilburn to Mr. 
Raiford. 

Q. Then « xen Nichols agreed to this by his letter of 
May 2nd, 1968, is it accurate to say that Essex backed 
out of that deal? A. Well, I can’t say backed out because 
it was never a deal. It was never culminated, 

Q. But your proposal of May 2nd, “68 was in response 
to an offer from Essex? A. A request, not an offer. 

Q. All right, a request. Did your proposal differ in 
any way from the arrangement that was requested by 
Essex? A. Essentially, no. In general terms, no. [ think 
it was as close as our conversations had left us when we 
presented i 

Q. Were you surprised to learn that Essex would not go 
along with this offer? A. That they didn’t go—I would 
say I was more disappointed than surprised. 

Q. Essex’s response to this offer was ‘nade throug 
Mr. Dunstan orally, was that the origina! respons: ; UA. 
No, the response as I recall was through—it was turned 
down first—was through Mr. Kilburn to Mr. Raiford I 
(94) believe, or possibly at the time, Mr. Murphy. I don’t 
know. They were working with him closer than I was on 
this particular item. 

Q. Did Mr. Kilburn advance reasons to Mr. Murphy or 
to Mr. Raiford as to why Essex was rejecting this?) A. I 
don’t recall on that. 

Q. Did anyone from Essex ever indicate to you why this 
proposal was being rejected? A. I will go back again to 
my earlier statement. On this May 2nd proposal that later 


h 


538a 
Deposition of James M. Morris 


in our conversation between Mr. Dunstan, he advised me 
that they did not take it because they were not going to 
spend any more money on the equipment. 

Q. Did you ever reply to Essex that it was being un- 
reasonable in rejecting your offer? A. No, I never said 
they were being unreasonable. 

Q. Looking at Defendant’s Exhibit 277, in particular, 
the last sentence of the second paragraph, does that affect 
your testimony as to whether or not you ever implied 
Hssex was being unreasonable? Isn’t that a fair inference 
to be drawn from that instrument? 


Mr. Hamilton: The document speaks for itself, 
Mr. Finer You can draw any inference you want to 
from it. I object to the question on the grounds of 
form. You may speculate if you will, Mr. Morris. 


(95) A. I feel that it says what it says and that that is— 
we cannot, by merely acting as an agent, transinit messages, 
practically resolve any dispute, and if this is asking for a 
face-to-face confrontation where answers ean be given back 
and forth and decisions made rather than long haul, that 
is what we mean by that. I think that is what it says. 

Q. You are referring to the last sentence of the second 
paragraph? <A. Oh, I was reading down at the bottom. 

Q. My question was in reference to the last sentence 
of the second paragraph. A. I think that is pretty clear- 
cut. 

Q. Did you intend by that sentence to indicate that in 
your view, Essex was being unreasonable in rejecting the 
proposal? A. We felt they should have accepted our pro- 
posal there. I don’t know if you can read unreasonable 
into it or not. 

Q. Did you ever make a proposal as generous to any 
other persons of a Properzi? A. We never made an offer, 
as I testified earlier, of this nature to anybody else. We 
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were talking about it now. What form of it at that time, 
I don’t know. 

Q. At the time you made this May 2nd proposal, is it 
not fair to state that you were so concerned about the 
(96) reputation of your machine that you were willing to 
guarantee that you could put it into operation and that 


if you failed to put it into operation, your services would 
be at no expense to Essex? A. Except $2,500. 

Q. Except $2,500. What motivated you then to go from 
your offer of February 93, 1968 where Essex would have 
to pay $60,000 to your offer of May 2nd, 1968 where Essex 
would only have to pay $2,500 if the machine was not put 
into operation up to specifications? A. Well, one of the 
reasons in the difference of price was 14,000 pounds per 
hour to 12,600 pounds per hour on that machine. That is 
a lot of effort. 

Q. The letter of May 2nd, 1968 from you to Mr. Dun- 
stan, as I read it, doesn’t include any hourly rate. It 
doesn’t specify any hourly rate. Do you have it there? 
A. No, I don’t. It is my opinion that 12,600 pounds per 
hour was in there. 


Mr. Hamilton: Which one are you talking about? 


Q. You are talking about the May 2nd proposal, right? 
A. Yeah, yeah, 12,600 pounds per hour. In answer to the 
rest of your question, that was one part of it, and the 
answer to the rest of your question: Yes, we were con- 
cerned of having Essex in this position and having our 
equipment not operating. We don’t deny this. These 
(97) two things were our primary motivation. 

Q. In making the proposal of May 2nd, 1968, what did 
Nichols intend to do if Essex had accepted the offer that 
would bring the Properzi up to 12,600 pounds an hour that 
wasn’t already being done at Intaleo? A. Again, Mr. 
Finer, that is my problem. I didn’t know what was being 
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done at Intaleo and what the problems were, but [ a. 
believe that our people knew how to operate this equip 
ment and knew what to do to make it get 12,600 pounds 
per hour, knew the proper steps, and the proper training 
if it was necessary. But the identity of the problems and 
the control of the variables as Mr. Raiford referred to them 
and would see that this was done, and if it wasn’t done, 
then make it a matter of record that it wasn’t being done 
and let the chips fall where they may. That was our 
approach. 

Q. Do you have an opinion based on personal knowledge 
as to where the fault lay or the failure of the Properzi at 
Intaleo? A. As I say, that was the reason behind our 
offering of this service, to get out there and to establish 
where the problems were, There were three people in 
volved in this thing—AMAX, Intaleo, and Properzi and 
ourselves as Properzi’s agent, and I wanted to establish 
where the problem lay and then fix it. That was the whole 
motivation behind (98) that procedure—procedure be- 
hind that. 

Q. Is it correct to say that you would not testify that 
in your opinion the failure was the fault of Intalco, of the 
persons of the Intalco management or crew? A. [ might 
say I could have suspicions, but I have no opinion because 
I have no facts to base opinion on. That is my problem. 

Q. All right. I will ask you to look at Defendant’s Ex 
hibit No. 267. Prior to receiving this letter, had anyone at 
Nichols received any complaints about the Properzi from 
anyone at Essex? <A. I don’t know your definition of com- 
plaints, but I think the file substantiates that there was 
considerable, 

Q. Weve there an, oral complaints that would be found 
in the file? A. Obviously, there were telephone conversa 
tions that were documented. 

Q. What was the nature of these complaints and tele 
phon. calls?) A. It ctarted with—I can’t recall specifically 
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—I would imagine they would be dealing with everything 
that has been documented up to he, 

Q. Did anyone at Essex ever assert to anyone at Nichols, 
to your knowledge, that the failure of the Properzi was 
due in any way to the attitude or performance of the 
(99) Intaleo personnel? 


Mr. Hamilton: May I have that read back please? 
(The pending question was read by the Re- 
porter.) 


A. Not to me directly. 

Q. Do you know by hearsay whether anyone at Essex 
made such a statement to anyene else at Nichols other 
than yourself? <A. I heard some conversation yesterday 
about C. K. Li being transferred or something. 

Q. Yesterday? <A. In Mr. Raiford’s testimony, I be 
lieve that was there. Have to refresh my memory. 

Q. You don’t have anything further to contribute from 
your own? <A. No, I wasn’t in on it. I just heard it. 


* ” * 


(104) Q. Now I think you testified just a few minutes 
ago, i. Morris, that you had never made the offer of May 
2, 1968 for services to any person or any prospective cus 
tomer other than Essex; is that correct?) A. To my knowl- 
edge, that is correct. 

Q. Isn’t it true that you made that identical offer to 


AMAX? 


Mr. Finer: AMAX wasn’t a purchaser. 
Q. Whether a purchaser or not, you did make the offer? 
A, Subsequently, I think he asked that question up at that 
time, whoever made that offer, and I said, ‘‘No, that was 
the first offer.’’ 
Q. A couple weeks later, you did make the offer to 
AMAX, isn’t that right? A. Yes (Indicating). 


a * * 
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(3) PAUL K. RAIFORD, called as a witness on be- 
half of the defendant, being first duly sworn, was exam- 
ined and testified as follows: 

” + * 


Q. Would you give us your full name and home address, 
Mr. Raiford, for the record please? A. Paul K. Raiford, 
4420 Squire Court, Bettendorf, Iowa. 

Q. By whom are you currently employed: A. Nichols- 

Tomeshield, Incorporated. 

Q. What is your position? A. Vice-President, Manu- 
facturing. 

Q. When were you first employed by Nichols? A. Sep- 
tember the ilth, 1967. 

Q. What was your first position there? A. Production 
Superintendent, Davenport plant. 

Q. In general terms, what were your duties in that po- 
sition? A. Responsible for the production facilities in the 
production of sheet, rod wire, fabricated aluminum prod- 
ucts. 

Q. What kind of equipment in general terms did you 
have at that plant? A. Properzi casting unit for continuing 
casting for redraw rod; Hunter casting unit for the con- 
tinuous production of rerolled sheet, sheet rolling mill, and 
wire drawing equipment; nail fabrication production equip- 
ment; various (4) sheet roll farming equipment, and 
chain-link fence-weaving machine. In general, that is the 
production equipment. 

Q. Was that No. 6 Properzi? A. No, a Model 7 
Properzi. 

Q. How long did you remain Production Superintend- 
ent? A. Approximately six months. 

Q. That would be then approximately March of 1968? 
A. Approximately March, 1968. 

Q. What position did you take at that time? A. Plant 
Manager, Davenport plant. 
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Q. Who had been Plant Manager prior to your assump- 
tion of that position? A. It was vacant. 

Q. How did your duties as Plant Manager differ from 
your duties as Production Superintendent?) A. As Plant 
Manager, I saw more of the functions. For example, en- 
gineering, maintenance, quality control, technical. 

Q. Anything else different really? A. No. 

Q. Who did you report to as Plant Manager? A. | 
reported to a Mr. Jerry Murphy who was Vice-President 
of Manufacturing. 

Q. Who had you reported to as the Production Super- 
intendent? (5) A. Same gentleman. 

Q. How long did you remain Plant Manager? <A. Until 
September of ’68. 

Q. What position did you assume at that point? A. 
Vice-President of Manufacturing. 

Q. That is your current position? <A. Yes. 

Q. What are your duties, in general terms, as Vice- 
President of Manufacturing? A. Responsible for the two 
plants that we have under the merged company, the Daven- 
port plant and the plant in Chatswurth, Illinois, both of 
which are manufacturing plants. 

Q. How does the plant in Illinois differ in terms of its 
facilities and products? A. It is basically a plant produc- 
ing semifabricated and fabricated products of a sheet, alu- 
minum sheet, nature comprised basically of sheet painting 
facilities, roll farming, facilities for the production of 
shapes, and then the assembly of those shapes into prod- 
ucts of screens, patio components, doors, ete. 

Q. Does it have any casting facilities there? A. No. 

Q. Who did you report to as Vice-President, Manu- 
facturing? A. James Morris, President of Nichols-Home- 
shield, Ine. 
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(16) Q. What happened, Mr. Raiford, when you went 
to Ferndale in your first visit, November 27 to December 
1. 19672 What did you do? A. Specifically, you are ask- 
ing me what did I do. Gee, that is—better refresh my 
memory there. 

Q. That is too broad, Mr. Raiford. Was there any 
specific problem that had occurred at Ferndale to which 
you were requested to direct your attention? A. If my 
memory is right, I think the initial visit was. more or less 
one of a general nature of reviewing the overall operation, 
conversing with Mr. Kilburn related to equipment, oper- 
ational problems, concerned with any assistance that we 
as representatives of the manufacturer might give Mr. 
Kilburn. I specifically cannot recall what I did and who 
| talked to and so on. 

Q. Can you recall whether or not you met Intaleo rep- 
resentatives or employees on this first trip? A. 1 am 
sure I did meet at the time possible Mr. Macdonald, Mr. 
Li, and others whom I do not recall. 

Q. Do you know whether you met Mr. Ferrie on this 
first visit? A. I can’t say positively I did or I didn’t. 

Q. Do you have any specific recollection of meeting Mr. 
Briggs on this first visit? (17) A. Possibly I did; pos- 
sibly I didn’t. I just don’t recall. 

Q. Do you recall whether or not a meeting took place— 
a general meeting took place—while you were there that 
was attended by the persons that I have just mentioned? 
A. As far as I recall, no, not the first trip. 

Q. What operational problems if any did yon observe 
on the occasion of this first trip? A. The first trip was 
something like three weeks afier the initial start-up, and 
the operational problems were related to equipment, t cain 
ing, and experience of crews, people, which after three 
weeks is not unusual. 

Q. What equipment problems were they experiencing at 
that time, Mr. Raiford?) A. Primarily related to the cop- 

per casting ring mold. 
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(). Would you describe for me the problem that you 
cbserved on this occasion that related to the copper ring 
mold? <A. They had previously experienced one or two 
mold failures which were related to the nature of the de- 
sign plus or aggravated by operational ingxperience. 

Q. Do you recall any other equipment difficulties that 
were being experienced at that time? A. Of a major 
nature, no. 

Q. Of a minor nature then, Mr. Raiford? A. Of a 
minor nature, it was related to the molten metal pouring 
spout into the easting ring mold. 

(18) Q. Would you describe for me in layman’s terms, 
if you can, the problem they were having in connection 
with the molten metal pouring spout? <A. At that par- 
ticular time, it was primarily coraprised of premature 
failure as a result of erosion of the spout by the molten 
metal. 

Q. Over and above the ring mold and the pouring spout, 
Mr. Raiford, do your reeall observing any other equip- 
ment difficulties that the Ferndale operation was experi- 
encing on the oceasion of this first visit? A. Nething that 
was not related to or would not be expected in getting a 
new operation underway. 

Q. Did you make any recommen: tions as to how the 
ring mold or the pouring spout problems might be reeti- 
fied? A. At that particular time, no. 

(). But at some later time, you did; is that correct? 
A. At some later time, yes; we did. 

Q). How much later?) A. Oh, approximately February. 

Q. What recommendations did you make in anproxi- 
mately February along these lines?) A. The reeommenda- 
tion in February was related to the obtainment of a re- 
designed mold and different materiais for the pouring 
spout, 
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Q. Is the ring mold, Mr. Raiford, that indented ed; 
of a (19) large wheel? Am I deseribing the proper 
piece of equipment? A. Yes, it is a copper ring mounte’ 
between steel plates, and it has a cavity which, when en- 
compassed by the steel belt, comprises the casting mold. 

Q. That steel belt is not part of the mold then? A. it 
is a part of the mold as a component which completes the 
mold proper. 

Q. At the occasion of your first visit to Ferndale, were 
they experiencing problems with that steel belt as well as 
with the copper ring mold itself and the pouring spout? 
A. No, nothing unusual with the belt. 

Q. It was functioning properly? A. Yes. 

Q. Is it fair to say, Mr. Raiford, that the ring mold as 
supplied by the manufacturer initially was inadequte or 
defective? A. It had some limitations, and when coupled 
with the inexperience of operations during the start-up 
phase, resulted in some problems 

Q. General Cable had problems with the ring mold 
too, isn’t that a fair statement, Mr. Raiford? A. Yes. 

Q. Everybody did until you corrected the engineering 
of it back in February, isn’t that right? (20) <A. Yes. 

Q. What about the pouring spout, Mr. Raiford? Is it 
fair to also say that that was an engineering defect or in- 
adequacy as far as—at least in November or December of 
1967? A. The inadequacies of the pouring spout related 
to length of the casting run, not to the inability of produc- 
ing a quality casting. 

Q. But the pouring spout would just fail after a rela- 
tively short period of time, isn’t that right? A. Yes. 

(). What was the ciange that was made in the pouring 
spout that rectified that situation? A. A change in material 
from steel to ceramic. 

Q. Upon whose recommendation was that change made? 
A. I don’t recall at the time whether it was a recommenda- 
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tion of ours or it was a recommendation of the manufac- 
turer of that type spout. 

Q. The manufacturer of a spout I assume was not the 
Continuus Company? <A. No. 

Q. But your recollection is that you suggested that this 
spout be changed to the ceramic material in about Feb- 
ruary of ‘68? A. Approximately February—January or 
February, somewhere in that period. 


“ * * 


(27) Q. Do you make any recommendations to your 
Properzi customers concerning the crew that 1s to operate 
the Properzi? A. Yes, we have and still do. 

Q. What kind of recommendation do you make? A. 
Depends upon the size of the unit and the necessity to have 
the desirab.. number of people to operate the unit. 

Q. What recommendations do you make as to crew on a 
Model 8 Properzi? A. Normaily, we recommend five oper- 
ators. 

Q. Can you differentiate betwe a those operators in 
terms of (28) function? A. Normally, a crew is com- 
prised of a .ead operator, a casting wheel operator, a fur- 
nace operator, and two people who service the boiler and 
generally assist in furnace caster mill operation. 

Q. Which of these people perform maintenance and 
repair functions if any? A. That customarily is a separate 
function. 

Q. So these five people are the ones that operate the 
machine itself? A. Correct. 

Q. Do you make any recommendations to your Model 8 
customers as to the need for an experienced crew? A. Ob- 
viously, an experienced crew is desirable, but in most cases, 
has to be trained on the job. 

Q. Is it fair to say that the start-up time is likely to be 
less if you have a start-up crew? A. That is a fair state- 
ment. I don’t think you could disagree with that statement. 
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Q. Let me ask you this then, Mr. Raiford: When did 
General Cable install its Properzi—its first Properzi? 


Mr. Morris: You mean their first No. 8? 
Mr. Hamilton: Right. 


A. If my memory is correct, I think it was around the end 
of November, first part of December of ’67. 

(29) Q. Very close to when the Ferndale operation 
commenced? A. Shortly thereafterward. 

Q. Do you recall how long it was before General Cable 
had their Model 8 Properzi producing at a rate of ten to 
twelve thousand pounds—what is it—an hour? <A. I would 
-ay approximately forty-five days—thirty- to forty-five 
ays. 

Q. What factors, to the best of your knowledge, influ- 
enced the ability of General Cable to get its Properzi started 
in such a short length of time as opposed to the experience 
that you were observing at Ferndale?’ A. Primarily, Gen- 
eral Cable, as a company, had many years of Properzi oper- 
ating experience. 

Q. Was the crew that was operating the new Model 8 
experi '? A. No, not to my knowledge. 

Q. W the physical setup at General Cable different 
from the physical setup at Ferndale? A. Every Properzi 
installation has its own peculiarities of installation layout. 
We do not control the support equipment that is installed 
with the unit, essentially, the furnace arrangement layout, 
the building, service facilities for the building in the way 
of mobile equipment, cranes, floor space, and so forth. So 
the answer to your question is: Yes, it was different, but 
so are many, many dozens of installations everywhere. 

(30) Q. How was it ditferent from Ferndale in terms 
of significant enzineering—the differences, Mr. Raiford? 
A. No significant difference that would relate to success or 
lack of success in an operation. 
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Q. Why then does it make so much difference whether 
or not the company who is going to run the Properzi nas 
operating experience on a Properzi? A. Primarily, it is 
beneficial from a standpoint of control of the operation, 
recognition of operating variables, the same as any system 
of process equipment. 

Q. When you say— A. It is not peculiar to a Properzi 
operation 

Q. It is not did you say? A. Not experienced—experi- 
ence is not peculiar to Properzi operation. 

Q. You correct me if I am wrong, but I think you have 
indicated to me that the primary difference between Gen- 
eral Cable and Ferndale was the fact that General Cable 
had experience operating Properzis, and yon haven’t ar- 
ticulated any other difference to my knowledge. A. Pri- 
mary experience to the management, the manager. The 
manager of the General Cable installation at Hot Springs, 
which was—personally, as Plant Manager, he was very 
much experienced to be the Project Manager for the start- 
up and so forth, and which he assumed the total respon- 
sibility, (31) and because that was the culy piece of 
equipment they ‘ad running at that prese.t time, they 
were building the remainder of the plant. 

Q. So the General Cable Properzi wasn’t operating in 
a cast house then, was it? A. Not at Hot Springs, no. 

Q. It wasn’t operating at a reduction plant either, I 
guess then? A. No. 

Q. You don’t think these were significant differences 
related to the suecess or the failure of the Properzi 
start-up? A. They ean be related, but they are not in 
themselves one hundred percent valid, significant differ- 
ences. 

Q. But they can b* a factor? A. But they can be a 
factor, the same as many other things can be a factor. 

Q. Now you have indicated that the manager I believe 
ui this Hot Springs installation recognized the operational 
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variables. Is that what you said, or am I— A. He had 
many years of personal operating experience. 

Q. What are the operational variables that the man- 
agement of the plant has to recognize in order to have a 
successful start-up? A. Essentially, it is comprised of the 
basic metal itself (32) furnace practice particulars, tem- 
perature control of the metal, metal supplied to the caster, 
temperature control of the exit bar from the caster, temper- 
ature control of the inlet bar to the rolling mill, supply, 
volume, temperature of the rolling pool to the rolling mill, 
testing evaluation of the finished rod from a quality tensile, 
temper standpoint. 

Q. In February, 1968, Mr. Raiford, did you come to any 
conclusions as to why the operation of the Ferndale 
Properzi had not achieved the desirec level? A. As far 
as I recall, in February of ’68, I drew no conclusions at 
that time. 

Q. Do you recall whether or not you made any recom- 
mendations to Mr. Kilburn as to how the operation might 
be used in February, 1968? A. I think basi. ally in Febru- 
ary, my recommendations are outlined in the notes that 
T had submitted and reviewed with Mr. Kilburn and any 
and all other parties affiliated with the operation. 

Q. Who do you mean by ‘‘any and all other parties 
affiliated with the operation’? A. Primarily, Mr. Kil- 
burn and anyone else that was present or I had discussed 
the operation with who would be directly concerned with the 
operation. 

Q. Do you remember making any recommendations to 
Intaleo (33) employees in February of 1968 concerning 
ways in which the Properzi operation might be used? 
A. No, I don’ recall. I feel that all of my recommenda- 
tions were directed to Mr. Kilburn who was responsible for 
the operation at the time. 


(At this time, there was a dismissal for lunch. 
Deposition resumed at 1:10 p.m.) 
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By Mr. Hamilton: 


Q. Mr. Raiford, before we broke for lunch, you had just 
completed, I believe, telling me about the February trip 
that you made to Ferndale. Have you told me everything 
about that trip over and above what you might remember 
if your rceollection was refreshed by a document or by a 
specific question? A. I think during the February trip—in 
answer to one of your questions what was my expectations 
as to how far the equipment start-up had advanced at the 
time—lI felt that in the November-December trip and then 
again in February—i felt at the February occasion that 
we had mostly resolved any what we felt were marginal 
equipment problems as far as what we were associating 
with, and then my recommendations as outlined here in 
these notes are basically related to metal supply to the 
unit, variable control, both of the furnaces and casting 
wheel operation, the rolling mill and rolling mill operation, 
all having to (34) do with a training and development 
of the operation in order to insure that it is as successful 
as I could assist in making it so. 

Q. Prior to your February trip, had anyone else from 
Nichols visited the Ferndale operation to give technical 
advice or assistance over and above the trip of Mr. Russell 
which you mentioned as having occurred in early Novem- 
ber at the actual commencement of operations? A. As far 
as 1 recall, I don’t remember the specific period in which 
t’.e coiler was received and the unit was shut down for the 
subsequent installation of the mechanical coilers, but I 
think it was after my February visit. I think the prepara- 
tory work was being done at the time regarding the shut- 
down of the unit for the installation of the coilers, and in 
March and hetween November-December and my visit in 
February, I don’t recall anyone from Nichols actually 
visiting the operation. 
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Q. Do you know whether or not Mr. Russell ever made 
a second visit to the Ferndale operation? A. No, I don’t 
think he did. I don’t think he made another visit. 

Q. Did he continue to have any responsibility of any 
kind with respect to the Ferndale operation in terms of ¢ 
ing technical advice or anything like that? A. To a degree, 
I think. This operation, as well as any (35) others, we 
would consult with each other and discuss the operation, 
and also if requested by telephone either from, you know, 
Mr. Kilburn or anyone else, we would of course converse 
with them on the telephone if it so happened. 

Q. Can you distinguish for me between the role being 
played by Mr. Russell and the role being played by your- 
self insofar as the Ferndale operation is concerned? A. 
Basically, you would say the role, Mr. Hamilton, was gen- 
erally the same thing, but within a short period of time 
there, we had the Intalco unit, the General Cable unit, and 
the Aleoa unit all within a three- or four-month period— 
were delivered all about the same time—so Mr. Russell was 
basically out of town. He spent time at General Cable and 
spent some time at Alcoa, so within this November-Decem- 
ber, January, Fe“ruary period in there, was from an equip- 
ment delivery schedule, was a pretty active period. So 
that, I feel, is a reason why he was less involved in this 
particular one after the initial start-up. 

Q. Did you subsequently take on responsibilities with 
respect to the General Cable and the Alcoa installations? 
A. General Cable—in around December I made a visit to 
boih General Cable and Aleoa, and then again General Cable 
in the end of January or first of February, somewhere along 
in there. 

(36) Q. This was December of ’67 and January and 
February of 68? <A. Correct. 

Q. So that both of you, during this period of time, were 

involved at both plants then? A. Right, right. ilowever, 
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our involvement at Aleoa was more or less a courtesy eall 
basically because we weren’t generally involved in the 
Alcoa other than a pure mechanical checkout of equipment. 

Q. How would you characterize your relationship to 
General Cable? Was it a courtesy call at Alcoa, or were 
you involved at the same extent with Essex, or where would 
you place that? A. Our involvement with General Cable 
was primarily related to evaluation of the copper ring 
mold as supplied with the original No. 8 equipment and a 
recommendation that they install a different type mold 
which they subsequently did the first—around the middle 
of January, somewhere along in there. Then General 
Cable, at the time, were experimenting, and subsequently 
changed the material of the pouring spout, as I pointed 
out earlier, which were the two most troublesome equipmet. 
faults that existed on the earlier equipment. 

Q. Were these other two companies, Alcoa and Gen- 
eral Cable, also having trouble with the steel bands? A. 
Not to the extent the same as Intalco that it was (37) 
constituting a problem that couldn’t be coped with from 
operational standpoint. 

Q. This was not a technical problem in the same cate- 
gory— A. Not in the same category at that time as the 
mold and the pouring spout. It was something that all com- 
panies later carried the experimentation on their own in 
construction without recommendation and involving belt 
steel alloys, gauges, widths, so forth. But it wasn’t some- 
thing at that time that prevented the successful operation 
of the equipment. 

Q. Do you recall whether or not you were having trou- 
ble ke February, 1968 with the solution which cooled the 
equipment, a coolant?) A. One soluble rolling oil for the 
rolling mill, is that the question? 

Q. Yes. A. At that time, all of the installations or the 
majority of installations prior to the No. 8 unit were using 
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the same type of water soluble rolling oil and still they are 
using basically the same type— not that ali companies in 
the United States are using the sme ‘vpe, but the majority 
of them in the U re using ene brand of rolling oil. 

Q. That is true . .ether it is a Model 7 or 8? A. Yeah, 
yeah: 7’s or 8’ are using basically the same brand. 


* # * 


(39) Q. Would you relate for me the substance of 
that conversation between yourself and Mr. Kilburn’ A. 
Basically, the substance of the conversation was relatec 
to an inquiry by Mr. Kilburn as to whether we would enter- 
tein any interest in providing such a technical service start- 
up assistance. At that time, I commented to Mr. Kilburn 
that we would and I would converse with Mr. Murphy and 
Mr. Morris regarding the same. 

@. Do you remember anything else about the conversa- 
tion? A. Essentially, at that time, I felt that Mr. Kilburn 
as well as possibly AMAX management was disappointed 
as to the progress to date and very specifically, so we felt 
that we had satisfied any required equipment modifications, 
namely related to the casting ring mold and the pouring 


haute are. 
Mr. Finer: Excuse me— 


<. “he pouring spout. We felt ihat we knew of no reason 
vy this operation shouldn’t be successful. The units at 
the 'me—namely, General Cable and Aleoa—were running 
what we felt were very reasonable production rates, quality, 
ete. 

Q. Did you drart the contract which is attached to the 
first page of Exhibit 190? A. Basically, yes. In conjune- 
tion with discussions with Mr. Murphy and { am sure Mr. 
Morris, we did. * * * 
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(42) Q. Over and above the furnishing ~f trained per- 


sonnel, Mr. Raiford, were there any other ifie changes 
which you felt had to be made in order to g at Properzi 


operating properly? A. Basically, Properzi unit, because 
it sequentially ties tex er principally about five functions, 
is a complex piece c” . yuipment, and we felt that in order 
for this umit to operate successfully as well as any other 
unit with any other company that there had to be a required 
degree of recogni{’vn on the part of both Essex and AMAX 
that many, many variables were involved and that these 
variables had to be recognized and controlled and people 
trained to cope with the variables on a day-to-day cperation. 

Q. Did you feel that the management had not at that 
time recognized the importance of these variables? (48) 
A. That is an opinion that I feel maybe they did and maybe 
they didn’t. 

Q. I want to know what you concluded in approximately 
January-February, 1968, Mr. Raiford. Had you concluded 
at that time that management was not recognizing the im- 
portance of these variables? A. I can’t conclude that they 
didn’t recognize them, but I can conclude that because of 
the presence of the equipment in a new plant which was 
undergoing expansion particularly in the casting depart- 
ment that perhaps everybody recognized them, but I felt 
that they had more work than they had the number of 
people to go around, and that, consequently, possibly it 
wasn’t getting the attention and the priority tlLat we felt 
it should be getting in order ‘or us to assure that the rep- 
resentation of the equipmeni was not jeopardized. 

Q. How did you feel to rectify that situation, had that 
contract been signed—and by that contract, I mean Kxhibit 
190— <A. Yeah, my thinking on it, and I think it was our 
mutual opinion, that we could not assure in any way that 
we would change anyone’s opinion or increase or decrease 
the vvorkload related to the new plant, the expansions that 
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were going on within the casting department. Our objec- 
tive here was to provide the degree of services with com- 
petent (44) experienced people that would show that 
the equipment would operate in accordance with the ex- 
pectations. In other words, it wasn’t our objective to 
necessarily educate, train all parties concerned. Our ob- 
jective was to provide the services that would discount any 
reflections on the inadequacies of the equipment. That 
was our primary objective. 

Q. Did you ever inform any of the management per- 
sonnel at Intalco that you did not believe that the Properzi 
was getting the attention and the priorities that it required? 
A. Yes. 

Q. Who did you say that to in substance? A. In meet- 
ings initially with Mr. Kilburn, and subsequently in meet- 
ings with Mr. Kilburn, Mr. Ferrie, Mr. Macdonald, Mr. 
Briggs, Mr. Loyer. 

‘). Can you tell me the substance of what you said in 
those meetings with the Intaleo people? By ‘‘Intalco 
people,’’ I mean Mr. Ferrie, Mr. Macdonald and Mr. Loyer. 
A. Basically, it was related to conversations centered about 
the fact thet after removing the esseni.al two components 
that related to equipment that we, at Nichols Aluminum, 
could not see any reason why the equipment shoula not be 
successfully running and that equipment of identical design 
with the two principal changes in hardware that I previ- 
ously related was successfully running and that (49) we 
did not feel that this equipment should not be doing any- 
thing other than a similar degree of operating. 

Q. Did you tell them why you felt that the Ferndale 
equipment was not operating with the same success as 
the other two Properzis? A. Yes, in initial conversation 
with Mr. Kilburn and then in later conversations with both 
AMAX and Essex and Mr. Kilburn. My recollection is 
that the discussion frequently came up as to why General 

Cable—for example, it went onstream basically about the 
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same time—why was it being successfuily operated, and 
of course the answer was related to their years of operating 
experience plus the degree of emphasis that was placed 
on the successful upgrading of the operation by General 
Cable in start-up, and I felt in order for this operatioiu to 
be the same, of that parallel, emphasis had to be placed 
on it by Mr. Kilburn and all concerned AMAX management. 

Q. By ‘‘\MAX managemeni,’’ who do you mean? A. 
First, second, third, fourth, fifth, sixth, and all levels of 
management, that it had to be supervised by Mr. Kilburn 
and the first level of management and supported by subse- 
quent higher levels of management. 

Q. By ‘‘subsequent higher levels of management,’’ do 
you mean Mr. Macdonald and Mr. Loyer? A. Yes. Well, 
Mr. Ferrie was working manager at the time, (46) so he 
was the next level of management. 

Q. What I am saying, what you mean by ‘‘AMAX man- 
agement,’? you meant Intaleo? A. Yes, Intaleo. By 
AMAX, I meant the clearing corporation if I understand 
the organizational structure. 

©. But the second, third, and fourth levels of manage- 
ment that you are referring to as needed to support Kil- 
burn were basically Macdonald, Ferrie and Loyer, is that 
right? A. Yes. Actually, the way the organizational 
structure existed, they had a first-line foreman, then they 
had a casting department general foreman who was re- 
sponsible for the first-line foreman, and then the general 
foreman reported to Mr. Macdonald wlio was the casting 
superintendent who in turn reported to Mr. Ferrie who was 
working manager, so that basically was four levels of 
management. 

Q. What specitically did you feel that the Macdonald- 
Ferrie-Loyer group needed to do? A. I feel that from a 
standpoint of our company as representatives for Con- 
tinuus—I felt from an equipment standpoint that the equip- 
ment was of such a nature at the time that it should be 
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operated successfully, but from a standpoint as to why—I 
just felt at the time that possibly it wasn’t getting the 
priorities that were required in the way of metallurgical 
support, technical, maintenance, engineering, and so f «ch, 
and why—that is (47) basically for someone else to 
determine. 

Q. I understand. A. I just commented on the factthat 
that is what I saw. 

Q. Do you recall any specifics, Mr. Raiford, that led 
you to the conclusion that the Properzi was not getting 
the engineering maintenance and technical support that 
it needed? <A. It is difficult for me to comment on specifies 
for the reason that every time I went there the equip- 
ment was either not being successfully ran or not running, 
so I personally received the support. But during my 
absence, which was most of the time just short visits, 
I have no way of knowing what the problems were because 
I wasr’t, present, so I can’t comment on why or the where- 
fures of any support. 

Q. Do you recall what Messrs. Ferrie, Macdonald, or 
Loyer said when you made these recommendations about 
the need for more support from management? A. Their 
comments were always favorable. They expressed a keen 
interest and desire to see the operation run, and they did 
not ever disagree with any recommendation I made. They 
recognized that we were doing everything we could to try 
to insure the successful operation of the equipment in that 
we were concerned about equipment that wasn’t being suc- 
seecfully operated, and so therefore, (48) they recognized 
as well as I did—as well as Mr. Kilburn—that there should 
be no reason why this equipment shouldn’t be running 
because they collectively and individually knew what was 
transpiring with an identical unit, Generai Cable. So 
therefore, the question was: Why isn’t this unit running? 
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Q. And you know the answer of that question as to why 
that unit wasn’t running, anything over and above what 
you have already told me? A. Not specifically, because 
from a standpoint of the concerned parties, I feel that 
everyone recognized what needed to be done, what was 
required both on the part of Mr. Kilburn as project man- 
ager and on the part of the AMAX Intaleco management, 
and they as well as I could see no reason why the equipment 
should not have been successfully running. It wasn’t a 
problem that they had a poor hourly group by no strete’ 
of the imagination. So when I went there—I cannot com- 
ment on what transpired in their own inter-company dis- 
cussions or Mr. Kilburn’s meetings with them. 

Q. Have you ever met a Mr. Hoboy from American 
Metal Climax? <A. Yes. 

Q. When did you first mee? him? A. Oh, I have met 
him many, many years ago, but I think the reference you 
have here is in the spring of ’68—around (49) April or 
sometime during that is when I most recently met him. 

Q. What was the occasion for that contact with Mr. 
Hoboy? A. I don’t recall whether we had any specific 
discussions at the tiine. Principally, I had met Mr. Hoboy 
previously and Mr. Murphy had known him previously, 
He was for many years affiliated with Kaiser Aluminum. 

Q. Oh, he was? A. Yeah, so Mr. Murphy had worked 
with him and known him very well. I had only casually 
met him. 

Q. In July of 1967, Mr. Raiford, Mr. Hoboy made tke 
following recommendation with respect to that Ferndale 
Properzi: ‘This product will require attaining familiarity 
with the technical and metallurgical idiosynerasy of this 
machine and this process. The operation of the machine 
and equipment will present very few problems. However, 
establishing the proper operating temperatures, speeds, 
cooling rates, chemical composition of the aluminum and 


hl 
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other technical aspects and requirements will require a 
great deal of attention.’’ You agree with that, Mr. Rai- 
ford? A. Very definitely. 

Q. Do you think that the Intalco management was giv- 
ing that ‘‘great deal of attention’’ in January and February 
of 1968? A. This is an opinion on my part. I can’t answer 
for their considerations in my absence, Mr. Hamilton. 
All I ean (50) say is that we and I, the same as Mr. 
Hoboy and his men there, on numerous eccasions puinted 
this out. No, 7 can’t comment on whether they agreed, 


disagreed, or 4 t place the recommended degree of em- 
phasis on this wave no way of knowing. 


Q. Well, you have been a cast house superintendent, 
haven’t you, Mr. Raiford? A. Not in that particular 
capacity, no, but— 

Q. You are familiar with the operation that goes in a 
cast house at aluminum reduction plants, are you not? A. 
Very, very definitely. 

Q. Is there any difference between the kind of attention 
and care that must be taken in connection with the facilities 
that are in a cast house as opposed to the attention and 
‘are that must be taken in connection with the operation 
of the Properzi? A. Yes. 

Q. What is the basis for that difference in care that is 
required? A. Basically, it is related to the fact that in this 
type of operation, you have linked together a number of 
sequences that in the normal cast house operation do not 
exist—furnace operation, some type of caster, a rolling mill, 
and a coiler—four basic sequential operations, wherein 
most cast houses, you usually only have two. 

(51) Q. So these are a different kind of operation? 
A. Different kind, yes. 

Q. Is it more precise? A. More precise, more attention 
required to control the variables. Because all variables 
are interrelated and the more sequences you have, the more 
complex becomes this interrelationship between variables. 
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Q. Do you know when Mr. Hoboy left Kaiser, approx- 
imately?) A. No, I don’t know specifically when he left. 

Q. Was it before you did? A. Yes. 

Q. Do you know whether or not he had any experience 
in connection with a Properzi while at Kaiser? <A. In- 
directly and possibly directly related t, their West Berlin 
operations, but I do not know specifically since I wasn’t 
personally involved in that operation. 


* - . 


Q. I believe you indicated, Mr. Raiford, that in Feb- 
ruary on your trip to Ferndale the coiler had not vet been 
installed; is that right? (52) <A. Yes. If my memory 
is right, they were preparing at that particular time to 
shut down the unit within a week or so to install the coiler. 

Q. Did you have anything to do witk the installation of 
the coiler?) A. No. 

Q. Did anyone from Nichols advise in connection with 
that installation of the coiler? A. Mr. Fox was present 
with the coiler manufacturer s representative. 

Q. Do you know whether or not that was Mr. Fox’s 
first visit to Ferndale? A. I think so. I think that w~s his 
first visit. 

Q. Is Mr. Fox still with your company? A. Yes. 

Q. Is he located here in Davenport? <A. Yes. 

Q. What is his position now? <A. Plant Engineer in 
Davenport, the same as when this coiler was installed. 

Q. In March of 1968, did Mr. Fox report to you; do you 
remember? A. No, he was reporting at that time, as I 
recall to Mr. Murphy. 

Q. I will show you Exhibit 191, Mr. Raiford. Do you 
remember (53) seeing that before? <A. Yes, I recall 
this memorandum, yes. 

Q. You have got a carbon copy of it as a matter of fact, 
probably in March of 68? <A. Yeah. 
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Q. Did anything in that memorandum shock or surprise 
you at the time that you can recall? A. No. I was not 
happy, but, no, it didn’t shock me. 

Q. Mr. Murphy—in the memorandum 191—indicates 
that, based upon Mr. Fox’s report, the following: ‘Tt is 
obvious from your comments that no one pays any attention 
to detail.’’ Did it surprise you in March of 1968 that some- 
one would draw that kind of a conclusion about the people 
operating the Ferndale Properzi? A. Perhaps this is a 
little more explicitly worded than I would have worded it, 
but, yes, I think this is indicative of the fact that we did 
have a lack of recognition on the part of a number of peo- 
ple, that inattentiveness was paid a lot of detail. 

It goes un to say, ‘‘They let little things go and no- 
bouy gives a damn.’’ Was that also the conclusions that 
you had drawn at that time, Mr. Raiford? A. Not totally, 
no. Like I say, this here is written with a few more ex- 
pletives than maybe is merited, but I feel that it does in- 
dicate that either there was a lack of (54) concern for 
detail or the absence of knowledge oi things going wrong 
and taking corrective action either on che part of people 
individually or collectively. 

Q. When was your next trip referred to, Mr. Raiford1 
April 10th to 12th? A. April 10 to 12 according to my 
schedule there. I don’t recall all those dates, but at least 
what I have written here, I recall it. 

Q. Do you remember whether or not there was any 
specific oceurrence or happening which precipitated that 
perticular trip to Ferndale? A. Again, beginning around 
tue middle of February, we were very disappointed in the 
progress made to date on the equipment, and during this 
period I received a number of phone calls from Mr. Kil- 
burn and Mr. Li regarding the operation. My efforts at 
that time were centered about trying to advise trouble- 
shoot problems over the telephone, and I was disappointed 
that the equipment ..as not progressing any faster toward 
a successful operation than it was. So therefore, I ai- 
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tempted to do everything I could by telephone counsel to 
assist in the operation. 

Q. Then why did you go out in April? A. Evidently 
because I wasn’t making progress by my advice over the 
telephone. I don’t recall the specific reason, but the nature 
of the telephone conversation indicated (55) that in- 
adequate progress was being made. So therefore, in re- 
spect to our concern over the operation, I decided to go 
back out and see what I could do for a few days again. 


Mr. Hamilton: For the record, I’d just like to 
note that that memo I was reading from that gave 
Mr. Hoboy’s recommendations a few minutes ago 
was Exhibit 121. 


Q. What did you find, Mr. Raiford, when you arrived on 
April 10 at Ferndale insofar as the Properzi operation 
was concerned? Was it functioning properly? A. I do 
not recall, Mr. Hamilton, specifically whether it ‘vas fune- 
tioning properly at the time. My only recollc tion is the 
fact that { would not have gone there if it had been fune- 
tioning properly either prior to the visit or during the 
visit. I feel that it was evidenced by many shortcomings 
at the time. Otherwise, 1 wouldn’t have gone out there 
again. 

Q. What were the shortcomings that you saw on this 
visit? A. Essentially, the same as on previous visits— 
the lack of adequate progress and, basically, in the way of 
recognition of variable control and operational and sup- 
ports surveillance conducive to a good operation. 

Q. Did vou make any recommendations as far as 
chany'es in equipment were concerned while you were there 
in prit (56) that you can reall? <A. Essentially, I 
don’t .hink I did because T felt at that time that they had 
installed the right coilers and they had uo reason to limit 
the production rate of inadequate ability to coil. 
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(57) Q. Do you recall the meeting, Mr. Raiford, w ith 
Intaleo (58) management that took place during your 
April 10th to 12th visit to Ferndale? A. Yes, we did have 
a meeting during that period. 

Q. What was the purpose of that meeting? A. Basi- 
cally, to review the operation and to express my concern 
about the reputation of our equipment that I felt was 
being unnecessarily criticized. My objectives during the 
bulk of the visit to Intaleo were twofold: One, to assist in 
every way possible; and secondly, as sales agent for the 
manufacturer, to do everything within my ability not to 
jeopardize the reputat’oa of our equipment. 


* * * 


(59) Q. Did you make any recommendations at the 
time of this April 10th to 12th visit conce rning steps that 
should be taken to imnrove the operation of the Properzi? 
A. Yes, I did make a recommendation which was basically 
two-fold: One is to emphasize the fact that there was no 
reason why the equipment should not be successfully op- 
crating; and secondly, to reemphasize the fact that the 
success of this operation depends upon the recognition 
and control of variables and the metallurgical, technical, 

gineering maintenance support that is required. At that 
meeting, I did recommend that I didn’t feel that Mr. Li 
was sufficiently experienced and was aware of what is 
required and that I felt that there was an absence of 
decisive, dynamic leadership. 

© “no did you make that recommendation to? A. I 
mad. that recommendation to Mr. Loyer, who was Presi- 
dent of Intaleo at the time. 

Q. What did he say if you recall? A. He concurred 
and advised Mr. Ferrie to replace Mr. Li. 

Q. Do you know whether or not that was done? A. 
That was subsequently done. I don’t recall the exact 


time. 
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Q. Do you recall the man that replaced Mr. Lit A. 
That was Mr. Bodell. At this point, Mr. Hamilton, I want 
you to understand that we were concerned about the 
(60) progress at which this equipment was underway, 
and I of course could personally on my two previous— 
particularly one previous and again this third visit—lI 
was not in the least satisfied with the progress that had 
been made, and regardless of the reasons which occurred, 
and I am not qualified to comment as to what transpired 
in my absence because I wasn’t there, so I have no way of 
knowing, but I personally was not satisfied with the prog- 
ress made, I felt that from an equipment standpoint, it 
was being unduly criticized and it wasn’t warranted. 

Q. But you also felt that the replacement of Mr. Li be 
a step in the right direction, isn’t that a fact? A. Ob- 
viously I felt that way or I wouldn’t have made the rec- 
ommendation I guess. 

Q. Did you make any other specific recommendations to 
Mr. Loyer that you can recall at this point, Mr. Raiford? 
A. No, nothing other than I have mentioned. 


* * * 


(78) Q. How many No. 8 Properzis are operating in 
the United States? A. Eight. 


Mr. Morris: There’s eight. No-—I’m sorry— 
I’ve got Kaiser twice. There’s only seven—General 
Cable, Olin Conductors, Noranda Aluminum, Essex, 
Reynolds, Aleoa, and Kaiser. So that is seven. 


Q. Do you know whether or not each of these machines 
are performing up to specifications? A. Yes, t'«oy are 
either performing in accordance with specifications or ex- 
ceeding specifications. 

Q. Is there a single machine among those seven that 
is being (7%) operated with a furnace arrangement and 
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size and with the casting wheel angle similar to the fur- 
nace arrangement and size and casting wheel arrangement 

Intaleo? A. The Alcoa unit is basically the same fur- 
nace arrangement and size. 

Q. But isn’t it true that gt angle has been reduced, the 
angle of the casting wheel? . l ean’t answer that ques- 
tion. I am not positive that ie s unit is at the twenty- 
five degree angle or is at a twelve or fifteen degree. 

Q. How many Properzis did the manufacturer produce 
having a casting wheel angle of twenty-five degrees? 
Which was the first Properzi that had a reduced casting 
wheel angle? A. Well, of course it is not a question of pro- 
duction. It is a question of the installation—when it is in- 
stalled. 

Q. I see. A. It was either Alcoa or Olin was the first 
one at the reduced angle, because I am not positive that 
Aleoa’s was at twelve to fifteen degrees « was at twenty- 
five, but I know that General Cable’s and the Intaleo in- 
stallation was at the larger angle. 

Q. Since you cannot recall the angle at the Alcoa in- 
stallation, is it fair to say that you cannot categorically 
state that there is any Properzi operating (80) up to 
specifications having the same casting wheel angle and 
furnace arrangement as that at Intaleo? You cannot state 
that there is such a Properzi operating? A. I cannot cate- 
vorically say that without ascertaining what the angle is 
on the Aleoa unit. 

(). Do you know whether or not the machine that was 
removed from Intalco : is, since its removal, been operating 
up to specifications? A To my knowledge, Mr. Finer, it is 
operating in snaiieilichinn with its guaranteed specifications 
of production rate, 

Q. Do you know if the size and arrangement of the 
furnaces in its present location is the same as the size 
and arrangement of the furnaces at Intaleo?t A. No, they 
are not the same as Intalco. 
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Q. They are not the same. Are the furnaces larger? 
A. Larger furnace capacity with a different arrangement. 

Q. Do you know whether any change has been made 
with respect to the casting wheel angle? A. The casting 
wheel angle was reduced when it was reinstalled to fifteen 
degrees, I think. 

Q. Isee. After that first Properzi No. 8 was sold, were 
any other modifications made by the manufacturer on sub- 
sequent streams? Any other modifications in addition to 
the angle of the casting wheel that was ~>*commended? 
(81) A. Yes, the only other modification ..at was made 
on other units was a redesigned copper ring mold and a 
revised mounting related to the mounting of the copper 
mold between the steel flanges. 

Q. Did you previously testify when Mr. Hamilton was 
asking you questions that a modification of the copper 
ring mold was .aade on the basis of your recommendation 
on the Intaleo Properzi? <A. Yes. 

Q. Did Nichols have any role in the start-up of the 
Properzi in its present location? Let me ask you first: Do 
you know where the Intaleo Pvoperzi is presently being 
operated? <A. Yes. 

Q. Could you state for the record? A. It is being op- 
erated at Essex facility at Booneville, Indiana. 

Q. Did Nichols have any role in the start-up of the 
Properzi in Booneville? A. Yes. 

Q. Could you elaborate on that? What role did Nichols 
play? A. They provided start-up assistance in the rela- 
tionship of sending experienced operating people for a 
duration of time. 

Q. Would you say that the services that you provided 
with (82) regard to the start-up of the Properzi in 
Booneville was substantially greater than the services you 
provided at Intaleo? A. Of a different nature but not sub- 
stantially greater, no. Of a different nature, 
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Q. Why didn’t you provide those services at Intalco? 
A. We provided at Intaleo the initial start-up check-out 
services as related to the presence of a Nichols Aluminum 
representative and the manufacturer’s representative. 
Subsequent services at Intaleo were essentially related to 
the visits of myself and on one occasion, Mr. Fox, on a 
coiler installation. The services provided to Essex at 
Booneville were not necessarily more pronounced in scope. 
hey were different in nature of timing from a standpoint 
of the number and duration of people who we sent there. 

Q. Did Essex compensate Nichols for these start-up 
services at Booneville? A. Yes. 

Q. Was there a written agreement that embodied the ar- 
rangement between Essex and Nichols? A. No. The serv- 
ices were provided on a per diem basis. 

Q. Are there any letters between Nichols and Essex 
that reflect the arrangement that have any bearing on the 
arrangement for start-up services? (83) A. Not from a 
contractual standpoint. 

( I am not asking you to interpret the meaning of the 
word ‘‘contract.’? I am just asking you whether or not 
there is any correspondence discussing the arrangement 
between Essex and Nichols with regard to the start-up 
services that Nichols had provided at Booneville? A. Yes, 
there should be something in tiat file related to a letter 
and a purehase order for the services, but that is not re- 
lated to the Intaleo project. In other words, that was not 
in the file related to the Intaleo project. 


(85) Q. Is it true that the Intaico Properzi No. 8 was 
the first No. 8 sold by the manufacturer? A. Yes, the 
first one delivered and installed, yes 

Q. Would you call it a prototype? A. I would call it 
a prototype, Mr. Finer, because as I outlined earlier, any 
questionable hardware was basically related to two com- 
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ponents—the copper ring mold and the problems associated 
with the pouring spout. 

Q. Would you agree or disagree with the proposition 
that since the Intaleo Properzi, which was the first one de- 
livered, that it was understandable that it would have sev- 
eral imperfections that would not be overcome until sub- 
sequent machines were built? A. The troublesome items 
of the caster were, you know, of not insurmountable pro- 
portions, and I felt that after several months after the 
initial start-up, we’d resolved the problems associated prin- 
cipally with the copper ring mold which was the initial 
problem, and permanentation related to materials of con- 
struction of pouring spouts continued and have continued 
and are are still being evaluated. It is a type of item that 
you continue to (86) look for improvements. 


* * * 


(94) Q. Iam not suggesting anything. I am suggest- 
ing that prospective from which you come to the problem 
would tend to make you minimize any failings of the 
machine and to place the fault on other parties. A. In the 
reference in your question to previous statements I made, 
no, I did not minimize the fact that we did have a problem 
initially with the original design, the copper ring mold, 
on that unit as well as on the General Cable unit. Also, 
we had a problem witk the pouring spout of this new, larger 
designed unit, but some of my answers to other questions 
were related that after several months that we had solved 
and had resolved the biggest problem, and that was the 
copper mold. That was evidenced by a successful operation 
with its sister machine at General Cable when we made the 
same changes. 


x * * 


(96) Q. I mean, that as prepared as originally designed 
produced metal at the rate of 14,000 pounds per hour with- 
out any modifications from the original design given to 
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Essex? A. Could the equipment—let me make sure I 
understand your question, Mr. Hamilton. Could the equip- 
ment as originally provided, namely, the caster at Essex 
and Intaleo, produce bar at a rate of 14,000 pounds per 
hour? 

Q. For a week’s sustained production. A. For the 
first week it was in operation? 

Q. No, sir; without changing the mold, withont changing 
the spout, without changing the ring, without changing the 
metal band, without making one change in that Properzi, 
was that machine capable of operating at the rate of ap- 
proximately 14,000 pounds per hour for a sustained period 
of time as far as you know? A. Equipment-wise and phys- 
ically, it was capable of running 14,000 per hour. 

Q. Without changing the spout? A. Without changing 
anything, it was capable of being ran. 

Q. Nobody ever did it; is that a fact? Isn’t that a 
fact? A. Yes, they did, General Cable. 


Mr. Morris: General Cable. 
Mr. Hamilton: Mr. Morris, I will have to ask 
you (97) to leave if you prompt the witness. 


A. The problems that were related to the length of the 
cast and the premature failure of the original mold as 
provided— 

Q. When you say ‘‘premature failure,’’ how long did it 
take to have that mold fail? A. The original one failed, 
as I recall, at Essex and Intaleco within a few hundred 
thousand pounds as opposed to later molds of several mil- 
lion pounds. The initial problem that we had with the 
Essex and Intaleo units, the General Cable unit was similar 
in nature but slightly different in results. Basically, Mr. 
Hamilton, the General Cable unit, because of the experience 
that the number one responsible person had within a very, 
very short period of time, they were producing quality rod 
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at a very acceptable or at the 14,000 pounds per hour pro- 
duction rate, but their problem was related to down-time 
concerned with premature mold failure. 

Q. Yes, sir. As far as you were concerned, Mr. Raiford, 
as a representative of Properzi in the United States, you 
didn’t feel that that Model 8 was going to perform satisfac- 
torily unless that pouring spout was changed; isn’t that 
correct? A. Unless the pouring spout was changed from a 
material standpoint, not the design. 

(98) Q. Yes, sir. A. And the original mold was re- 
placed by either an improved Properzi design or a design 
of our recommendation. 

Q. But both of those changes had to be made before 
you, as a representative for Properzi, thought that that 
Model 8 would operate in a satisfactory manner ? A. Before 
we were satisfied with the operation in bas ically satisfying 
down-time production rate, maintenance aspects and every 
thing. 

Q. I understand. A. In other words, just to isolate one 
particular thing, Mr. Hamilton, I can’t do that. 

Q. I understand thet. A. It was capable of doing it, 
sure, and it was demonstrated that it could be done, but— 

Q. It wasn’t going to be satisfactory to you as the rep- 
resentative of Properzi? A. No, no, because we experi- 
enced the same problem at both locations with the two ear- 
lier units. 

Q. When you were talking about the specifications in 
the Model 8, when Mr. Finer was talking to you, you were 
referring I presume to the specified output of 14,000 pounds 
per hour, is that right? A. Uh-huh. 

Q. You weren’t referring to any other specifications I 
(99) presume? A. Well, no; no other specifications other 
than the rated output. 

Q. Now as a matter of fact, that original Model 8 
specified secondary cooling, didn’t it? A. Yes. 
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Q. That secondary cooling has never, even today, been 
perfected, has it? A. No, it is not currently being used, no. 

Q. So that Model 8 that we installed at Intalco certainly 
didn’t live up to its specifications insofar as secondary 
cooling is concerned; isn’t that fair? A. Well, I can’t say 
that it never lived up to it, Mr. Hamilton. It was never 
used. 

Q. But it was included in the origiral specifications, 
correct? A. It was included as a part of the original com- 
plement of hardware, yes. 

Q. Mr. Raiford, is there any relationship between the 
size of a furnace and the angle of the casting wheel? A. No. 

Q. In other words, if you have a bad angle on a easting 
wheel, you can’t rectify it by changing the size of your 
furnace, is that right, or vice versa? <A. There is no rela- 
tionship between furnace size, capacity, (100) and the 
angle of the casting wheel, no. 

Q. I believe you did testify that General Cable used the 
same angle that the Ferndale Properzi utilized, isn’t that 
right?) A. Yes. 

Q. They used it correctly, isn’t that right? A. Yes. 


Mr. Hamilton: I don’t have anything else. 
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